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CONTRACT LAW DEVELOPMENTS OF 1996
THE YEAR IN REVIEW

I. FOREWORD.

Much like Tom Cruise in Mission Impossible, government contract law attorneys did not know their mission until they opened the
envelope containing this year’s new statutes, regulations and cases. Members of the government contracting community faced an
enormous challenge in implementing this tidal wave of change which finally hit in the wake of the Federal Acquisition Reform Act
(FARA) and the Federal Acquisition Streamlining Act (FASA). Government contract attorneys had to have nerves of steel and nimble
minds to crack the “codes” and cases of 1996. From the demise of the General Services Board of Appeals (GSBCA) bid protest
jurisdiction to the statutory expansion of Scanwell jurisdiction, change swept through the contracting community like the Channel
Bullet Train!

This past year saw executive agencies implementing many of the changes set out by Congress in the landmark legislation of 1995
and 1996. This implementation gave life to the FARA and FASA legislation. In addition, we saw changes made in the areas of best
value, alternative disputes resolution (ADR), and the operations and maintenance (O&M) construction dollar threshold. It remains to
be seen where all this will take us.

This Year in Review analyzes the 1996 procurement related cases, statutes, administrative decisions, and regulations. We hope you
will find this article useful. Best wishes for a happy and prosperous new year from the Contract Law Department, The Judge Advocate
General’s School, United States Army.

Contract Law Faculty

Contract Law Symposium

December 1996

The Judge Advocate General’s School, United States Army
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II. DEPARTMENT OF DEFENSE LEGISLATION.

A. The National Defense Authorization Act.

1. Introduction. On 23 September 1996, President Clinton
signed the National Defense Authorization Act for Fiscal Year
1997 (1997 Authorization Act).! Some of the key provisions
from the 1997 Authorization Act which follow highlight how the
new Act will affect acquisitions and other operations within the
Department of Defense (DOD).

2. Maintenance and Repair at Air Force Installations.
The Secretary of the Air Force shall allocate research, develop-
ment, test and evaluation (RDT&E) funds and operations and
maintenance (O&M) funds for maintenance and repair
of real property at Air Force installations whether or not the in-
stallation is funded by RDT&E or O&M funds. The
Secretary may not combine RDT&E and O&M funds for an in-
dividual maintenance or repair project at an Air Force installa-
tion.?

3. A Technology Program Worth Its Salt. Congress has re-
alized that one of the largest missions of the armed forces will be
defending our allies in the Persian Gulf. In so doing, they have
also realized that maintaining fresh drinking water is a difficult
and expensive proposition. To make the supply of fresh drink-
ing water less expensive and less difficult to obtain, Congress
believes that the United States, should, in cooperation with its
allies, promote and invest in technologies to reduce the costs of
converting saline water into fresh water.* The 1997 Authoriza-
tion Act directs the Secretary of Defense (SECDEF) to place
greater emphasis on making funds available for research and
development into this process.

4. Battling Gulf War Syndrome. Congress has set aside
$10,000,000 to research the Gulf War Syndrome.* Also, the
Comptroller General has been tasked with analyzing the effec-
tiveness of related medical research programs and clinical care

! Pub. L. No. 104-201, 110 Stat. 2422 (1996).

* Id §26l.

“

Id. § 268.

-

1d. § 743.

[

Id. § 744.

@

Id. §269.

-

S. Rer. No. 104-267, at 103 (1996).

=

Id. at 262.

w

Sporting Events).

programs of DOD. This report is due to Congress by 1 March
19973

5. Will DOD Give the Olympics a Gold Medal?
The SECDEF will evaluate the digital video network equipment
used in the Olympics. He will determine whether the equipment
would be appropriate for use as a test bed for the military appli-
cation of commercial off-the-shelf advanced digital technology
to link multiple continents, satellites, and theaters of operations.®

6. Is Your Ammo Recycled? Military specifications require
that ammunition purchased by the military be made entirely from

new components. This precludes the use of recycled ammuni-

tion. The Senate Armed Services Committee feels the
prohibition, although appropriate for wartime ammunition, is un-
necessary for training ammunition. In addition, the United States
has large inventories of small caliber ammunition which is un-
suitable for wartime or training use. It is expensive to destroy
and to replace this ammunition. Unserviceable ammunition can,
however, be recycled for training purposes. The Armed Ser-
vices Committee directed the SECDEF to provide to the con-
gressional defense committees by 31 January 1997, a
reportoutlining current ammunition recycling programs under
consideration by DOD and the financial, reliability, and safety
concerns of using recycled ammunition.”

7. Unsportsmanlike Support to Sporting Events. The Sen-
ate Armed Services Committee expressed concern about the
increasing cost of non-reimbursable DOD support to civilian
sporting events. The committee estimated that DOD spent in
excess of $50,000,000 to support the 1996 Olympics and
Paralympics.! The 1997 Authorization Act includes a provision
which allows DOD to enter into a reimbursement agreement with
civilian authorities.® At the request of a local government, the
SECDEF may authorize the installation commander to provide
assistance for a civilian sporting event,'? if the Attorney General
certifies such assistance is necessary to meet essential security
and safety needs. In order to provide this assistance, the request-
ing entity must agree to reimburse DOD.!!

National Defense Authorization Act for 1997, Pub. L. No. 104-201, § 367, 110 Stat. 2422 (]996) (adding 10 U.S.C. § 2554, Provision of Support for Certain

19710 U.S.C. '§ 2554 specifically lists the World Soccer Games, the Goodwill Games, the Olympics, and other civilian sporting events.

" 10 U.S.C. § 2554 exempts sporting events for which funds have been appropriated before the date of enactment of the Act, i.e., the Special Olympics and the

Paralympics.
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The Miscellaneous Receipts Statute’ provides that any
government official who receives money for the government from
any source must deposit the money in the Treasury as soon as
practicable. Although there are statutory exceptions to this rule,"?
no guidance was provided in this provision to indicate whether it
is an exception to the Miscellaneous Receipts Statute. As such,
it appears that the money would have to be deposited in the Trea-

sury.

8. Field Grades Make the Grade. The Senate Armed Ser-
vices Committee recommended a provision to permanently increase
the grade ceilings of active duty majors, lieutenant commanders,
lieutenant colonels, commanders, captains, and colonels. The
Committee hopes that this will prevent unnecessary frocking to
circumvent the statutory grade ceilings and will help specialty
corps gain additional officer strength.!* The 1997 Authorization
Act adopted this provision. '’

9. DOD Failed to Meet Procurement Goals for Small Busi-
ness Concerns Owned by Women. DOD fell significantly short
of the procurement goal'® for small business concerns owned by
women. As a result of this failure, the Senate Armed Services
Committee directed DOD to submit a report by 31 March 1997
describing the current and past efforts as well as the detailed
initiatives DOD has taken to achieve its goal.!”?

2 31 US.C. §3302.

10. Dear O’ DERA Abolished. Inresponse to a legislative
proposal submitted by DOD, the 1997 Authorization Act pro-
vides for the devolution of the Defense Environmental Restora-
tion Account (DERA).'* The new provision establishes separate
accounts for the DOD, the Army, the Navy, and the Air Force.
The fund’s purpose remains to expend funds to carry out envi-
ronmental restoration functions of the affected department. The
funds will be budgeted separately each year by the President.!®
The separate
accounts can be credited with amounts recovered under the Com-
prehensive Environmental Response, Compensation, and Liabil-
ity Act (CERCLA)? or any other amounts recovered from a
contractor, insurer, surety, or other person to reimburse the de-
partment for any expenditure for environmental response activi-
ties. None of the funds appropriated to these accounts in fiscal
years (FY) 1995-99 may be used to pay for fines or penalties
unless the fine or penalty arises out of an activity funded by the
account.?!

11. Only Top Twenty Need Apply. DOD is required to sub-
mit an annual report to Congress which describes the reimburse-
ment of environmental response action costs and the amount and
status of pending requests for the top 100 defense contractors.??
The 1997 Authorization Act reduces the reporting requirement
to only the top twenty defense contractors.?

3 Revolving funds are not required to be deposited in the Treasury, and as such, are exceptions to the Miscellaneous Receipts Statute, 31 U.S.C. § 3202(d).

S, Rep. No. 104-267, at 278 (1996).

'S Pub. L. No. 104-201, § 403, 110 Stat. 2422 (1996) (amending 10 U.S.C. § 523(a)).

' The Federal Acquisition Streamlining Act of 1994, Pub. L.. No. 103-355, 108 Stat. 3349, established a government-wide goal for participation of small business
concemns owned and controlled by women at not less than five percent of the total value of all prime contact and subcontract awards for each fiscal year.

7 S. Rep. No. 104-267, at 312 (1996).

1% Pub. L. No. 104-201, § 322, 110 Stat. 2422 (1996) (amending 10 U.S.C. § 2703).

19 3] U.S.C. § 1105 (1994).

20 Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§ 9601-75 (1990) [hereinafter CERCLA].

21 Compliance with mandated environmental standards, including the payment of fines is considered integral to the operation and maintenance of military
installations. Consequently, installations must use Operation and Maintenance (O&M) funds to dispose of and treat wastes generated by the installation. See
Der'T oF ArMY, REG. 200-1, ENVIRONMENTAL PROTECTION AND ENHANCEMENT, para. 6-15 (23 Apr. 1990) [hereinafter AR 200-1] and Dep’T oF AIR Force, AR FORCE
InsTrRUCTION 32-7001, ENVIRONMENTAL BUDGETING (Mar. 1994) [hereinafter AFI 32-7001). Industrial fund activities must fund environmental fines and penalties
from the industrial fund. See 10 U.S.C. § 2208; DEFENSE FINANCE AND ACCOUNTING SERVICE—INDIANAPOLIS, REG. 37-1, FINANCE AND ACCOUNTING PoLICY IMPLEMEN-
TATION (Sept. 1995) [hereinafter DFAS-IN 37-1], DEp’T oF AR ForCE, AR Force REG. 170-10, AIR Force INpusTRIAL FUND (Apr. 1990) [hereinafter AFR [70-10];

and AR 200-1, supra, para. 6-15.

# 3. Rer. No. 104-267, at 342 (1996) (discussing the requirements of 10 U.S.C. § 2706 (1996)) (“top” is defined as the contractors with the largest dollar amount

of defense contracts).

* Pub. L. No. 104-201, § 321, 110 Stat. 2422 (1996).
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12. EPA Can Now Defer Federal Facilities from NPL.
When a non-government site meets the criteria set forth in the
hazardous ranking system,? the Environmental Protection
Agency (EPA) has the discretion not to list the site on the Na-
tional Priorities List (NPL). The EPA takes into consideration
extenuating factors, such as cleanup actions already completed
in response to state mandates, in making its determination to list.»
CERCLA requires NPL listing of federal facilities after a pre-
liminary assessment determines that the site meets the prerequi-
sites for listing. EPA narrowly construed these provision to mean
that a federal site must be listed on the NPL if the preliminary
assessment indicates that the site meets the hazardous ranking
system threshold.?® Prior to the 1997 Authorization Act, there
were no provisions for the EPA to defer placement of a federal
facility on the NPL. The EPA has been willing to use a more
flexible approach to private facilities than to federal facilities.

The disparate treatment of federal facilities causes unnec-
essary delays and an increase in the overall cost of cleanup.?’
The 1997 Authorization Act?® amends CERCLA® to allow the
EPA Administrator to use the same flexibility with federal and
non-federal facilities in determining whether to place them on
the NPL. An appropriate factor for the Administrator to take
into consideration for all facilities is that the facility has arranged
with the federal or state EPA to respond appropriately to the situ-
ation.

13. Imagine a New Combat Support Agency. The National
Imagery and Mapping Agency, a new combat support organiza-
tion, was established on 1 October 1996.3° The new agency com-
bines the Defense Mapping Agency, the Central Imagery Office,

2 CERCLA, § 120(d), 42 U.S.C. § 9620 (1990).

25 S. Rep. No. 104-267, at 256 (1996).

27 S. Rep. No. 104-267, at 256 (1996).
28 pub. L. No. 104-201, § 330, 110 Stat. 2422 (1996).

» 42 U.S.C. § 9620 (1990).

and the Defense Dissemination Program Office with the mission
and functions of the CIA’s National Photographic Interpretation
Center.!

14. Dirty Installations For Sale — No Reasonable Offer
Refused. CERCLA™ requires the completion and installation of
approved remedial designs and successful remediation action
before transferring a contaminated federal facility to a new civil-
ian owner or to the homeless. In most cases, this process takes
many years and delays DOD’s efforts to transfer installations set
to be closed. This requirement does not apply to the transfer by
non-federal owners of contaminated civilian property. These
private owners are allowed to transfer contaminated property
subject to a purchase agreement identifying the remedial liabili-
ties of the parties.** The 1997 Authorization Act provides that
contaminated federal property may be transferred prior to comple-
tion of required clean-up actions.3* The property may be trans-
ferred if the provisions of sale contain guarantees that the
responsible agency will complete all required remedial actions.®

15. A Free Lunch for New Recruits. The 1997 Authoriza-
tion Act provides that funds appropriated by DOD for recruit-
ment of military personnel may be expended for small meals and
refreshments during recruiting functions.*® Each military Secre-
tary must establish specific guidelines for the implementation of
this provision. Eligible recipients include persons who have en-
listed under the Delayed Entry Program who are the focus of
recruiting efforts, persons whose assistance in military recruit-
ing efforts of the military departments is determined to be influ-
ential by the service secretary, members who are required to
attend recruiting events, and other persons whose presence at
recruiting efforts will contribute to that effort.*”

Listing on the NPL initiates certain reporting and mandatory clean-up actions on a expedited level.

3 National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 1102, 110 Stat. 2422 (1996).

31 The imagery element of the Defense Intelligence Agency, the National Reconnaissance Office, and the Defense Airbome Reconnaissance Office also are combined.

32 42 U.S.C. § 9620(h)(3).
33 S. Rep. No. 104-267, at 257 (1996).
* Pub. L. No. 104-201, § 334, 110 Stat. 2422 (1996).

¥ d

3 Pub. L. No. 104-201, § 361, 110 Stat. 2422 (1996) (to be codified at 10-U.S.C. § 520c, Recruiting Functions: Use of Funds).

M.
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16. A Hardship Tour at St. Thomas University? Ask Your
Boss to Send You. Each military Secretary is now authorized to
enter into agreements or other arrangements for training of mem-
bers of the uniformed services in non-government facilities.?®
Training may be at a state facility, a foreign government facility,
a medical, or scientific, technical, educational, research or pro-
fessional institution or foundation. The Secretary concerned may
pay all or part of the fees including travel and per diem, trans-
portation, tuition, library services, purchase or rental of books,
materials, and supplies.

17. Congressional Doctors Give DBOF Two Years to Live.
The 1997 Authorization Act requires the SECDEF to submit to
Congress a plan to improve the management and performance of
the industrial, commercial, and support activities that are cur-
rently managed through the Deferise Business Operations Fund
(DBOF).* The plan requires the following be addressed:

a. the ability of each department or agency to set work-
ing capital requirements and set charges at its own supply and
industrial activities.

b. the desirability of separate business accounts for
the management of both industrial and supply activities.

c. liability for operation losses at industrial and sup-
ply activities.

d. reimbursement to DOD by each department or
agency of its share of the costs of legitimate common business
support service provided by DOD.

e. therole of DOD in setting charges or imposing sur-
charges for activities managed by the business accounts of de-
partments or agencies and what such charges should properly
reflect.

% Id. § 362.
3 Id. § 363.

1010 U:S.C. § 2216a.

f. the appropriate use of operating profits arising from
the operations.

g. the ability of departments or agencies to purchase
industrial and supply services from and provide them to other
departments or agencies.

h. standardization of financial management and ac-
counting practices.

Unless the DOD Secretary submits the plan and the plan
is approved by Congress before 1 October 1999, DBOF will be
repealed.*0

18. Increase in Capital Asset Threshold Under DBOF. The
capital asset threshold for DBOF has been increased from $50,000
to $100,000 to mirror that of non-DBOF activities.*

19. Food Donation Authority Increased. The 1997 Autho-
rization Act* permits defense agencies* to donate food to eli-
gible recipients. Eligible recipients include charitable nonprofit
food banks, agencies designated by DOD or Health and Human
Services, and Veterans Affairs organizations. Military and DOT
secretaries may also conduct food donation programs at the ser-
vice academies.*

20. A System Valued ar $539,999,999.99 is Minor. The Act
defines a major system for DOD as one that has either more than
$115 million in RDT&E costs or a total procurement expendi-
ture of $540 million.*

21. Increase in Simplified Acquisition Threshold for Hu-
manitarian or Peacekeeping Operations. The simplified acqui-
sition threshold for humanitarian or peacekeeping operations is
increased to $200,000. The term is defined as a military opera-

4! National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 364, 110 Stat. 2422 (1996) (amending 10 U.S.C. § 2216a (1996)). This
mirrors the investment expense threshold, which was increased to $100,000 in the DOD Appropriations Act for 1996, Pub. L. No. 104-61, § 8065, 109 Stat. 636,

664 (1995).

42 Pub. L. No. 104-201, § 365, 110 Stat. 2422 (1996) (amending 10 U.S.C. § 2485).

43

“1d. § 374.

45 Jd. § 805 (amending 10 U.S.C. § 2302d).

Id. The statute substitutes “Secretary of Defense” for “Secretary of a Military Department.”

* Id. § 807 (amending 10 U.S.C. § 2302(7) by adding the words “or a humanitarian or peacekeeping operation” after the words “contingency operations.”
Therefore, the simplified acquisition threshold for contracts to be awarded and performed or purchases to be made outside the United States in support of a
contingency, humanitarian, or peacekeeping operation is twice the regular simplified acquisition threshold (currently $100,000)).
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tion in support of the provision of humanitarian or foreign disas-
ter assistance or in support of a peacekeeping operation.

22. You Might Get What You Pay For: Contractor Execu-
tives Get Pay Increase. During FY 1997, the head of an agency
shall treat all executive salary costs in excess of $250,000 paid
to one contractor executive officer as unallowable.*

23. Additional Waiver Authority for the Purchase of For-
eign Goods. The federal government is constrained by miscel-
laneous limitations on procurement of foreign goods, such as
buses, chemical weapons antidote, and ball bearings.*® There
are certain instances when these limitations may be waived, for
example, the limitation would otherwise cause unreasonable costs
or delays or the application would impede cooperative programs
entered into between DOD and a foreign country.*” The 1997
Authorization Act amends this section by allowing waiver of this
restriction where it would otherwise “impede the reciprocal pro-
curement of defense items.”*°

24. Federal Works Administrator May Enter Longer Con-
tracts. The Federal Works Administrator may now enter into five
year contracts for the inspection, maintenance, and repair of fixed
equipment in federally owned buildings.>!

25. The Millennium is Upon Us—May the Force Be With
You! The SECDEEF shall ensure that, as soon as practicable, all
information technology acquired by DOD pursuant to contracts

s

7

# 10 U.8.C. § 2534.

49

*® Pub. L. No. 104-201, § 810, 110 Stat. 2422 (1996).
51
2 Id. § 831.

% Id. § 832 (adding 10 U.S.C. § 2473).

entered into after 30 September 1996, has the ability to process
date and date-related data in the year 2000. Not later than 1
January 1997, the Secretary shall submit to Congress a detailed
plan which covers a list of affected major systems, a description
of how the plan will affect the U.S. national security, and an
estimate and prioritization of how to implement the plan.?

26. Do You Have Small Arms? If the SECDEF determines
that it is necessary to preserve the small arms production indus-
trial base, he may limit procurement and require that any prop-
erty or services providing repair parts and modifications be made
only from firms in the small arms production industrial base.>

27. If You Have Small Arms, Can You Reach Your Cable
Box? Cable television franchise agreements for the construction,
installation, or capital improvement of cable systems at military
installations are contracts under the Federal Acquisition Regula-
tion (FAR).>* Cable television operators at closing installations
are entitled to recovery of their investments to the extent autho-
rized by FAR Part 49.3 DOD shall promptly issue a written
notice of the termination for convenience of the contracts at these
closing installations.*®

28. Flags Are Politically Correct. DOD funds may not be
used to prescribe or enforce any rule that arbitrarily excludes the
official flag of any state, territory, or possession of the United
States from any display of the flags of the states, territories, and
possessions of the United States at an official DOD ceremony.”’

Id. § 809 (This represents an increase in the cap on executive salaries imposed by FARA).

10 U.S.C. § 2531 provides the framework for entering into Memoranda of Agreement with foreign governments.

Id_ § 823 (amending 40 U.S.C. § 490(a) to extend the contract multi-year limitation from three to five years).

% Department of Defense Cable Television Franchise Agreerents, 36 Fed.Cl. 171 (1996). Section 823 of the National Defense Authorization Act for Fiscal Year
1996, Pub. L. No. 104-106, 110 Stat. 186 (1996) directed the Court of Federal Claims to give its opinion on two legal questions. The first question was whether
it was within the power of the executive branch to treat cable television franchise agreements for the construction, installation, or capital improvement of cable
television systems at military installations as contracts without violating title VI of the Cable Communications Policy Act of 1934, 47 U.S.C. § 521. The second
question was how the executive branch would be required to treat such franchise agreements if the answer to the first question was yes. For additional discussion

of this case see infra section ItI, C, 5 at p. 28.

55 Cuble Television, 36 Fed. Cl. at 171. The court concluded that the Cable Communications Policy Act, 47 U.S.C. § 522, did not preclude DOD from treating
cable television franchise agreements for military installations as contracts subject to the FAR. As such, the cable operators were entitled to termination for
convenience costs for unamortized and unreturned portions of their capital investments.

¢ Pub. L. No. 104-201, § 833, 110 Stat. 2422 (1996).

57 Id. § 1071 (amending 10 U.S.C. § 2249b).
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29. New Names for the New Act. On 30 September 1996,
President Clinton signed the Omnibus Consolidated Appropria-
tions Act,> which, in section 808, renames Divisions D and E of
the FY 1996 Defense Authorization Act, the Federal Acquisi-
tion Reform Act (FARA) and the Information Technology Man-
agement Reform Act JTMRA)*® as the Clinger-Cohen Act. The
action is a tribute to retiring members of Congress, Representa-
tive William Clinger (R-PA) and Senator William Cohen (R-
Maine) who were major players in the implementation of the
aforementioned statutes.

B. The DOD Appropriations Act.

1. Introduction. On 30 September 1996, President Clinton
signed the Department of Defense Appropriations Act for Fiscal
Year 1997 (1997 Appropriations Act).

2. OMB Circular A-76 Cost Studies Can't Be Funded Af-
ter 24 Months. Once again, Congress has limited the use of Ap-
propriated Funds (APFs) for Office of Management and Budget
(OMB) Circular A-76 studies.®! No appropriated funds may be
used to perform any single function cost study if the performance
period exceeds 24 months. A multi-function activity cost study
may be funded for up to 48 months.¢

3. Cost-Effective Organization Analysis Necessary Prior
to Conversion. As in previous years, appropriated funds may not
be used to convert a DOD in-house activity performed by more
than ten DOD civilians to contractor performance until a most
efficient and cost-effective organization analysis is completed.
After completion of the analysis, a certification of the analysis
must be made to the House and Senate Appropriations Commit-
tees. This provision does not apply to commercial or industrial
type functions that (1) are included on the procurement list;*? (2)
are planned to be converted to performance by a non-profitagency

% Pub. L. No. 104-208, 110 Stat. 3009 (1996).
59 Pub, L. No. 104-106, 110 Stat. 186 (1996).

¢ Pub. L. No. 104-208, 110 Stat. 3009 (1996).

for the blind or handicapped; or (3) are planned to be converted
to performance by a qualified firm of at least 51% Native Ameri-
can ownership.®

4. Location, Location, Location! No Relocation Funds Un-
less Waived. Not more than $500,000%° of funds appropriated by
the 1997 Appropriations Act may be used for any single reloca-
tion of an organization, unit, activity or function of the DOD into
or within the National Capital Region. The SECDEF may waive
this restriction on a case-by-case basis 90 days after certifying in
writing to the House and Senate Defense committees that such a
relocation is required in the best interests of the government.%

5. New Appropriation for Contingency Operations. Title
IT of the 1997 Appropriations Act® includes a new “Overseas
Contingency Operations Transfer Fund.” Congress appropriated
$1,069,957,000 for “expenses directly relating to Overseas Con-
tingency Operations by United States military forces.” The 1997
Appropriations Act provides that the SECDEF “may transfer
these funds only to operation and maintenance accounts” and
that funds so transferred “shall be merged with and shall be avail-
able for the same purposes and for the same time period, as the
appropriation to which transferred.” The House report explains
this provision by noting that, last year, “the Committee [on Ap-
propriations] for the first time established the principle that when-
ever possible, ongoing, known operations should be budgeted
and paid for “up front.” The committee went on to state:

The Committee is gratified the Department recognized the
soundness of this approach by including in its budget over $1
billion for such ongoing operations (Provide Comfort, Southern
Watch, and Operation Joint Endeavor in Bosnia) and has fully
funded the request for these activities. Without such advance
financing, the military services would be forced to‘raid’ other
operating accounts to sustain these missions pending approval

' OFFICE OF MANAGEMENT AND BUDGET CIR. A-76, (Aug. 1983); OFFICE oOF MANAGEMENT AND BUDGET, REVISED SUPPLEMENTAL HANDBOOK, PERFORMANCE OF COMMER-
ciaL AcTivities (Mar. 1996). The handbook provides that the government is to rely on the commercial sector to provide commercial products and services. When
a cost comparison demonstrates that in-house performance would be cheaper than contractor performance, the government may retain an activity in-house. A cost

comparison study must be done to justify maintaining the activity in-house.
62 Pub. L. No. 104-208, § 8029, 110 Stat. 3009 (1996).
& -Javits-Wagner-O’Day Act, 41 U.S.C. §§ 2, 47 (1996).

® Pub. L. No. 104-208, § 8015, 110 Stat. 3009 (1996).

¢ This amount was increased from $50,000 as contained in the DOD Appropriation Act for Fiscal Year 1996, Pub. L. No. 104-61, § 8035, 109 Stat. 636 (1996).

% Pub. L. No. 104-208, § 8027, 110 Stat. 3009 (1996).

* DOD Appropriations Act of 1997, Pub. L. No. 104-208, 110 Stat. 3009 (1996).
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of additional funding, causing disruptions in planning and mis-
sion execution.

This funding should dramatically lessen the strain on DOD
budgets as the services should no longer have to struggle with
the cost of funding ongoing operations out of their operating
budgets. However, new, unforeseen operations still must be
funded on an ad hoc basis, whether out of this new appropriation
or operating budgets, until additional funding can be secured.

C. The Military Construction Authorization Act.

1. Introduction. On 23 September 1996, President Clinton
Signed the Military Construction Authorization Act for Fiscal
Year 1997 (1997 Construction Act).®®* The 1997 Construction
Act authorizes budgetary authority for specified military con-
struction projects, unspecified minor military construction
projects, and the military family housing program.®

2. Unspecified Minor Military Construction Funding. Con-
gress decreased the total dollars available to the DOD during FY
1997 to carry out unspecified military construction projects. The
1997 Construction Act breaks out unspecified minor military
construction funding as follows: $5,000,000 for the Army;™
$5,115,000 for the Navy;”' $9,328,000 for the Air Force;’* and
$21,874,000 for the DOD.” These figures represent a sharp de-
cline in funding for the Army and the Navy.7

8 Pub. L. No. 104-201, 110 Stat. 2422 (1996).

3. O&M Construction Threshold Increases. O&M fund-
ing for minor construction projects’ and for reserve component
facilities’® has been amended from $300,000 to $500,000. This
may have caused the decrease in unspecified minor construction
funding.

4. Only Major Maintenance is Considered an Improveinent.
Section 2825 of 10 U.S.C.” is amended to provide that only ma-
Jjor maintenance projects are included within the definition of
improvement. “Such term does not include day-to-day mainte-
nance and repair work” according to the new definition.”® Funds
may not be expended for the improvement of family housing
units in excess of $50,000 ($60,000 for handicapped).” The
1997 Construction Act amends the section dealing with the limi-
tation to include different factors the secretary must consider in
determining the amount concerned. The appropriate secretary
must now consider (in addition to utilities, roads, walks, grad-
ing, and drainage work) the construction or repair of drives and
driveways. The service secretary need not consider any costs of
activities undertaken beyond a distance of five feet from the re-
pair project.®

5. Job Opportunity: Managing DOD’s New Mobile Home
Park. The Base Closure and Realignment Act (BRAC)® is
amended to add a new section on the acquisition of manufac-
tured housing.’? The new section® adds a provision which al-
lows the service secretary of the affected department to purchase
the mobile home of a member of the Armed Forces or their spouse.

® Congress passed the 1997 Construction Act as Division B of the 1997 Authorization Act for DOD, but provided it with its own short title.

70 Pub. L. No. 104-201, § 2104(a)3), 110 Stat. 2422 (1996).

 Id. § 2204(a)(3).

-
v

2 Id. § 2304(a)(3).

” Id. § 2406(a)(10).

74 The Military Construction Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, 110 Stat. 186 (1996) provided $9,000,000 for the Army (§ 2104),
$7,200,000 for the Navy (§ 2204), $9,030,000 for the Air Force (§ 2304), and $23,007,000 for DOD (§ 2405).

5 Id. § 2801(a).
" Id. § 2801(b).

7 Improvements to family housing units.

8 Military Construction Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 2803, 110 Stat. 2422 (1996) (amending 10 U.S.C. § 2825(a)(2)).

10 U.S.C. § 2825 (b)(1)(A)-(B).
8 Jd. § 2803(b).

¥ JO0 U.S.C. § 2687 (1996).

82

The term “manufactured housing” refers to structures generally known as mobile homes. Removal of mobile home parks from military installations may result

in an unanticipated savings in local O&M accounts. It is well known that a reduction in mobile homes results in a corresponding reduction in tomados. The
mystery of this man-made effect on weather phenomena remains unsolved. It may, nonetheless, reduce the amount of O&M dollars expended on repair costs
associated therewith . . . and you thought the plot line in the movie, Tivister, was lame!

% Military Construction Authorization Act for Fiscal Year 1997, Pub. L. No. [04-201, § 2813, 110 Stat. 2422 (1996) (to be codified at 10 U.S.C. § 2687(f) (1996},

Base Closures and Realignments).
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This mobile home must be located at a mobile home park estab-
lished at an installation closed or realigned under BRAC. The
secretary may also authorize payment to the member or spouse
to move to a new site. The secretary must make a determination
that (1) it is in the best interests of the federal government to
eliminate or relocate the mobile home park; and (2) the elimina-
tion or relocation of the mobile home park would result in an
unreasonable financial burden to the owner. Any payment shall
not exceed 90% of the purchase price of the mobile home plus
the cost of any permanent improvements. The secretary shall
dispose of the mobile home through resale, donation, trade, or
otherwise within one year of acquisition.

6. Additional Base Closure Adjustment and Diversifica-
tion Assistance. Additional areas of adjustment and diversifica-
tion assistance®® are added to BRAC.* The new section allows
the SECDEF to make grants, conclude cooperative agreements,
and supplement other federal funds in order to assist a state in
enhancing its capacity to: (1) assist communities, businesses, and
workers adversely affected by a base closure or realignment; (2)
support local adjustment and economic diversification initiatives;
and (3) stimulate cooperation between statewide and local ad-
justment and diversification efforts. This section restores the
authority of the SECDEF which was inadvertently repealed in a
prior year through a technical drafting error.®

7. For Those of You with Culture: A New Section Has
Been Added. The 1997 Construction Authorization Act®? pro-
vides for the authority to enter into cooperative agreements for
the management of cultural resources on military installations.
These cooperative agreements must be made with a state or lo-
cal government for the preservation, management, maintenance,
and improvement of cultural resources on military installations.
The 1997 Construction Authorization Act also permits funding

of research regarding the cultural resources. These activities
shall be subject to the availability of funds to carry out the agree-
ment. Cultural resource is defined as “a building, structure, site,
district, or object eligible for or included on the National Regis-
ter of Historic Places, cultural items,®® archeological resources,®
or an archaeological artifact collection.”*

D. The Military Construction Appropriations Act.

1. Introduction. On 16 September 1996, President Clinton
signed the 1997 Military Construction Appropriations Act (1997
MCA Act).’! The 1997 MCA Act provides budget authority for
specified military construction projects, unspecified minor mili-
tary construction projects, and the family housing program,

2. Cost-Plus-Fixed-Fee Contracts. As in years past, Con-
gress has prohibited the use of cost-plus-fixed-fee contracts for
most MCA-funded projects.”? This restriction applies to con-
tracts for work performed within the United States, except Alaska,
which have an estimated cost exceeding $25,000. The SECDEF
may waive of this restriction. This restriction does not apply to
contracts for environmental restoration at installations being
closed or realigned when funding comes from a BRAC account.®?

3. Contractors Better “Steel” Themselves for this Require-
ment. No funds may be used for the procurement of steel in any
construction project for which American steel producers, fabri-
cators, and manufacturers have been denied the opportunity to
compete.®*

4. New Account Established. The National Defense
Authorization Act for fiscal year 1996,% established new authori-
ties® to use the private sector and capital to improve unaccom-

8 10 U.S.C. § 2391 (1996) provides that the Secretary of Defense may make grants, conclude cooperative agreements, and supplement funds available under
federal programs administered by agencies other than DOD in order to assist state and local governments in planning community adjustment and economic

diversification when bases are closed or realigned.

8

@

% H.R. Rep. No. 104-563, at 412 (1996).

&

3

8

»

8

>

9

=

See 36 CER. § 79 (1996).

9

Pub. L. No. 104-196, 110 Stat. 2385 (1996).

2 Pub. L. No. 104-196, § 101, 110 Stat. 2390 (1996).

9.

o

9

£

5 Pub. L. No. 104-106, 110 Stat. 186 (1996).

Military Construction Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 2814, 110 Stat. 2422 (1996) (amending 10 U.S.C. § 2391(b)(5) (1996)).

Military Construction Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 2862, 110 Stat. 2422 (1996) (to be codified at 10 U.S.C. § 2684).
As defined by § 2(3) of the Native American Graves Protection and Repatriation Act, 25 U.S.C. § 3001(3).

A;v defined in § 3(1) of the Archeological Resources Protection Act of 1979, 16 U.S.C. § 470bb(1).

1d. See also DEP’T oF DEFENSE, DEFENSE FEDERAL AcCQuISITION REG. 236.271 (1991) [hereinafter DFARS).

Military Construction Appropriations Act, 1997, Pub. L. No. 104-196, § 108, 110 Stat. 2385, 2390 (1996).

% These authorities include direct loans, loan guarantees, leasing, rental guarantees, differential lease payments, interim leases, and conveying or leasing already

constructed government property. 10 U.S.C. §§ 2872-79.
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panied housing.*’ In order to implement these new provisions, a
new account, “Department of Defense Military Unaccompanied
Housing Improvement Fund”, has been established in the 1997
Construction Appropriation Act for arrangements with
private developers to provide affordable, timely housing for un-
accompanied service members. Congress has provided
DOD $5,000,000 to establish the fund. Subject to thirty days
prior notification to the House and Senate Appropriations
Committees, the SECDEF may transfer to the fund amounts ap-
propriated for the acquisition or construction of military unac-
companied housing in “Military Construction” accounts.’® The
fund will be used to build or renovate unaccompanied housing,
mixing or matching the various authorities contained in the
authorization, and will utilize private capital and expertise to the
maximum extent possible. The fund is to contain appropriated
and transferred funds from military construction accounts, and
the total value in budget authority of all contracts and invest-
ments undertaken may not exceed $150,000,000. Sources for
transfers into the fund are solely to be derived from funds appro-
priated for the acquisition or construction of military unaccom-
panied housing.

5. Exercise-Related Construction. Congress has reiterated
its concern regarding the use of construction funds in military
exercises. The 1997 MCA Act requires the SECDEEF to inform
the appropriate committees, including the Appropriations and
Armed Services Committees, of the plans and scope of any pro-
posed military exercises involving United States personnel, when
the Secretary anticipated expenditures for construction, either
temporary or permanent, will exceed $100,000.

6. No Money for New Bases. The 1997 MCA Act specifi-
cally provides that no money may be used to begin construction
of new bases inside the United States without a specific appro-
priation'® or overseas without prior notification to the House
and Senate Appropriations Committees.'"'

9 H.R. Repr. No. 104-591, at 20 (1996).

% Id. at 2387.

7. American Preference Overseas Established. Military
construction funds cannot be used to fund architect and engineer
contracts greater than $500,000 for projects in Japan, any NATO
member country, or in countries bordering the Arabian Gulf,
unless such contracts are awarded to United States firms or United
States firms in joint venture with a host nation firm.!%

8. Use of Lapsed or Expired Funds. For construction
projects being completed with lapsed or expired funds, those
funds may be used to pay the cost of associated supervision,
inspection, overhead, engineering and design.'®

9. Use of Different FY Funds. Any construction funds ap-
propriated to a defense agency may be obligated for a contract
or project, at any time before the end of the fourth FY after the
FY for which funds for such project were appropriated if the
funds obligated for such project 1) are obligated from funds avail-
able for military construction projects, and 2) do not exceed the
amount appropriated for such project, plus any amount by which
the cost of such project is increased.'® '

10. Where Do Unobligated Monies Go? Unobligated bal-
ances of construction funds may be transferred into the “Foreign
Currency Fluctuations, Construction, Defense” fund to be merged
with and to be available for the same time period and for the
same purposes as the appropriation for which transferred.'®

11. Reports to Encourage Other Countries to Pay Their
Share. The SECDEF is required to provide the House and Sen-
ate Appropriations Committees an annual report by 15 February
1997. This report must contain details of actions taken by DOD
during FY 1997 to encourage other NATO countries, Japan,
Korea, and United States Arabian Gulf allies to assume a greater
share of the common defense costs. 1%

9 Military Construction Appropriations Act, 1997, Pub. L. No. 104-196, § 113, 110 Stat. 2385, 2391 (1996) Note that 10 U.S.C. § 2805(c)(2) prohibits the use
of O&M funds for any exercise related unspecified military construction project coordinated or directed by the Joint Chiefs of Staff outside the United States.

190 1d. § 104.

0 Id. § 110.

2 {d § 111.

01

I1d. § 116. This represents an exception to the bona fide needs rule. The bona fide needs rule provides that the balance of an appropriation or fund limited for

obligation to a definite period is available only for payment of expenses properly incurred during the petiod of availability, or to complete contracts properly made
within that period of availability. However, the appropriation or fund is not available for expenditure for a period beyond the period otherwise authorized by law.

31 US.C. § 1502(a).

194 Military Construction Appropriations Act, 1997, Pub. L. No. 104-196, § 117, 110 Stat. 2385 (1996). The House Report explains this provision as allowing the
obligation of funds from more than one FY to execute a construction project, provided that the total obligation for such project is consistent with the total amount

appropriated for the project, H.R. ConF. Rep. No. 104-591 (1996).

105 Military Construction Appropriations Act, 1997, Pub. L. No. 104-196, § 118, 110 Stat. 2385 (1996).

0 Id. § 119,
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IIIL. CONTRACT FORMATION.

A. Authority.}?

1. Interagency Wildfires. Houston Helicopters'® involved
an interagency contract with Houston Helicopters, Inc. (Hous-
ton) for “Call When Needed”'® helicopter services. The De-
partment of the Interior (DOI) and Forest Service contract was
designed to provide the government with ready access to on call
helicopters for suppression of wildfires and for other agency
missions. The Forest Service conducted the procurement for
both agencies. It awarded two identical contracts with different
contract numbers. The contracting officer designated a DOI
employee as the administrative contracting officer (ACO) and
delegated to him the authority to dispatch helicopters. In prac-
tice, however, an interagency facility known as the Boise Inter-
agency Fire Center (BIFC) acted as a dispatch center for fire
suppression helicopters.

A dispute arose when Houston responded to a request from
the BIFC to send a helicopter to Alaska to assist in fighting severe
wildfires experienced during 1990. Houston had been assured by
the BIFC dispatcher that its services could be used regardless of its
lack of tundra pads. When Houston’s aircraft arrived, however, it
was grounded for lack of tundra pads. Although it promptly
purchased the equipment, it was unable to secure the Federal
Aviation Administration (FAA) approval needed to use it in
flight. Eventually, the helicopter returned to the “lower 48” to
fight other fires.

Houston eventually submitted a claim for the Alaska ser-
vices, which was denied by a successor contracting officer, even
though the original contracting officer had approved it for pay-
ment. In sustaining Houston’s appeal, the board found that the
BIFC dispatcher had implied actual authority to order the Alaska
services and to waive the requirement for tundra pads. The board
noted that many fires would rage out of control if the firefighters
were forced to wait for written directions or confirmation from
the ACO.

The board placed significant emphasis on the original con-
tracting officer’s approval of payment to Houston. It considered

irrelevant the lack of publication of the approval document to
Houston. The board noted prior decisions holding that an inter-
nal agency memorandum could bind the government, even if a
funding request was subsequently denied by the approving
employee’s superior.''® The board further determined that the
actions of the contracting officer bound the DOI even though he
was another agency’s employee. In the words of the board:

[t]he government should not be encouraged or
permitted to establish an interagency organi-
zation, conduct an interagency procurement,
award an interagency contract, and set up an
interagency dispatch system to assist in re-
sponding to interagency fires, and then, after
a contractor has followed orders and attempted
to satisfy the interagency contract require-
ments, take ‘nice,” almost committee like po-
sitions, on the lack of contractual authority of
one interagency dispatcher or another or one
interagency CO or another. At some point, in
order to do business with third parties, the in-
teragency personnel have to become inter-
changeable.!!!

2. Will the Real Contracting Officer Please Stand! An Air
Force contract for electrical work at Wright-Patterson Air Force
Base culminated in a termination for default for failure to per-
form by the required completion date.''> The contractor, Jess
Howard Electric Company, appealed the default termination
claiming that the agency had extended the completion date. The
Armed Services Board of Contract Appeals (ASBCA) agreed.
The extension was granted by the contracting officer’s represen-
tative (COR). The contracting officer’s written delegation of
authority denied the COR any authority to make changes to the
contract. Nevertheless, the board found such authority, because
the COR represented that he was the contracting officer and signed
correspondence as such. All of this was done with the knowl-
edge of the actual contracting officer. The board was somewhat
astounded that the Air Force failed to dispute that the contract
had previously been extended on a “day to day” basis and that
the extension had been authorized by the same COR, who the
agency later argued lacked authority.

97 See also infra section IV, F, 3, at p. 71, for a discussion of McDonnell Douglas Corp. v. United States, 35 Fed. Cl. 358 (1995) (discussing the consequences of
a contracting officer’s abdication of his discretion under pressure from senior government officials).

% IBCA No. 3196, Jan. 31, 1996, 96-1 BCA ] 28,172.

10 d. at 140,606.

19 Id. at 140,616, citing General Electric Co. v. U.S., 412 F.2d 1215, reh’g den., 416 F.2d 1320 (Ct. CL. 1969). General Electric was cited with approval in Texas
Instruments, Inc. v. United States, 922 F2d 810 (Fed. Cir. 1990). See also Appeal of Reliable Disposal Co., ASBCA No.’40100, 91-2 BCA {23,895,

1 96-1 BCA 28,172 at 140,616.

"2 Jess Howard Electric Company, ASBCA No. 44437, May 15, 1996, 96-2 BCA { 28345. For further discussion of this case see infra, section V, L, 1, c, at p.

105.
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3. Can You Make Out this Signature? In Tri-Ark Indus-
tries, Inc.,'"? the protester sought to eliminate the low bidder,
Tolman, from the competition as nonresponsive due to irregu-
larities in the signature and signature blocks contained on the
bid and the certificate of procurement integrity. Tri-Ark alleged
that the signature on its bid was that of the corporate secretary
rather than the president as indicated by Tolman in the signature
block on its bid. The protester also alleged that the signature
block on the certificate of procurement integrity was incomplete
and the signature itself illegible. The GAO was satisfied with
Tolman’s subsequent confirmation that the individual who signed
the bid was authorized to bind the company and described the
erroneous title in the signature block as “immaterial.”!*

B. Competition.

1. Urgent and Compelling. In Bluestar Battery Systems
Corp.""s the Army’s Communications-Electronics Command
(CECOM) orally solicited bids for over 400,000 BA-5590/U
nonrechargeable lithium sulfur dioxide batteries. The battery is
used in many types of tactical, soldier-operated communications
equipment. The Army restricted the competition to the only two
firms that had previously supplied the batteries despite the fact
that Bluestar had specifically expressed an interest in competing
for the procurement.!'* CECOM justified restricting the compe-
tition for two reasons. First, the Army had fielded a new simula-
tion program which relied heavily on the batteries for its
electronics. - Second, the Army had experienced a dramatic'in-
crease in the number of “venting” incidents with the BA-5590/
U. Venting is the controlled release of toxic materials through a
weak spot in the cell container. Venting occurs when the batter-
ies’ internal pressure gets too high. Many of the incidents were
reported as “violent venting.”''” The GAO found that CECOM
was faced with a greatly increased need for the batteries in the

'3 B-270756, Apr. 18, 1996, 96-1 CPD { 194.

M 1d. at 2.

® B-270111.3, Feb. 12, 1996, 96-1 CPD | 67.

1

6

17

l.e., they exploded!

field and an unreliable inventory. Under those circumstances
restricting the competition to the only two previously qualified
suppliers was justified.!'?

2. Defective Specifications. In Inventory Accounting Ser-
vice, Inc.,'" (IAS) the incumbent contractor protested, alleging
that the specifications in a requirements contract for washer and
dryer services at Fort Riley were defective. 1AS claimed that the
estimated quantities listed in the invitation for bids (IFB) were
overstated and not based on the best information available to the
agency. It also claimed that the specifications failed to provide
enough information to permit bidders, other than itself, to calcu-
late bids on an equal and competitive basis. IAS claimed that
because it alone among the bidders, had information regarding
certain unreimbursed costs, it was prejudiced. Specifically, IAS
alleged that the defective specifications induced its competitors
to bid too low, thereby defeating its accurate, reasonable—al-
beit, higher priced, bid. The GAO found that the estimates in the
contract were reasonable'? and that the solicitation provided for
an equitable adjustment in unit prices if the total quantity of wash-
ers and dryers increased or decreased by more than 20%.'* The
GAO also noted that some risk is inherent in most contracts,
especially in fixed-price contracts, “and the fact that the bidder
in computing its bid must consider a variety of scenarios that
differently affect its anticipated costs does not by itself render
the IFB defective.”'”* “[I]n fact, {an agency] may impose maxi-
mum risk on the contractor, in which case it is the bidder’s re-
sponsibility to factor this risk potential into their bid prices.”'*

3. Restrictive Specifications.

a. Requiring Brand Names Can Be “Cool.” In Building
Systems Contractors, Inc.,'"™ (BSC) the Air Force issued a so-
licitation to replace the heating, ventilating, and air conditioning

Prior to the emergency, CECOM had been preparing an unrestricted solicitation for a new generation of batteries. /d. at 3.

I* The protester had never produced the battery for this country, and the agency had grave concerns about its capability to produce sufficient quantities of the

batteries to meet the agency’s urgent delivery schedule. /4. at 5.

" 197 B.271483, July 23, 1996, 96-2 Comp. Gen. ] 35.

0 Id. at 6.

121 Id

2 Id. at 9, citing Westpac Serco, B-239203, July 23, 1990, 90-2 CPD { 64.

2% Id at 9.

B

4 B-266180, Jan. 23, 1996, 96-1 CPD ] 18.
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(HVAC) system of two facilities at Bolling Air Force Base
(Bolling). BSC protested that the requirement for a brand name
computerized energy management control system (EMCS) was
unduly restrictive of competition. The original IFB was issued
as a brand name “or equal” requirement. BSC complained ini-
tially that the “or equal” language of the IFB was meaningless,
because the compatibility requirements in the specification liter-
ally mandated the name brand. The agency reexamined its needs
and, agreeing with BCS, amended the specifications by deleting
the “or equal” language. In denying the protest, the GAO
reaffirmed the rule that agencies may include provisions or con-
ditions restrictive of competition only when required by the agen-
cies’ minimum needs.!” However, an agency’s determination of
those minimum needs will not be questioned or overturned un-
less it lacks any reasonable basis.'? Bolling had the brand name
EMCS installed in 23 facilities on the base, and the equipment
operated on a proprietary communication protocol that allowed
sharing of information between facilities and remote locations.
The Air Force reasonably determined that compatibility required
limiting the procurement to the brand name equipment.

b. A Master’s Degree in Crabgrass. In Quality Lawn
Maintenance,'” the GAO held that it was not unreasonable for
the General Services Administration (GSA) to require a small
business to employ an on-staff certified horticulturist to be con-
sidered qualified for its landscape maintenance contract. The
contract was intended to service thirty installations in Washing-
ton, D.C., and Maryland, some of which included “cabinet-level
agency headquarters buildings that serve as national showcases
and are the subject of public scrutiny.”'?® The agency explained
that this was due to increased environmental requirements and a
Presidential Directive.' The GAO concluded that “the require-
ment [was] legitimately and reasonably related to the type and
quality of services to be provided, that it [was] not overly re-
strictive, and that there [ was] no showing that it would unreason-
ably affect the cost of the contract.”!'®

[~

* Id. at 2, citing Acoustic Sys., B-256590, June 29, 1994, 94-1 CPD { 393.

4. Evaluation Criteria.

a. Smile and Say “Cheese!” When ordering from the
Federal Supply Schedule (FSS) an agency is required to order
from the contractor offering the lowest overall price for prod-
ucts meeting its needs.'* InlImaging Technology Corporation'*
the Federal Emergency Management Agency (FEMA) requested
quotes for 15 computerized photographic identification card sys-
tems. The solicitation defined 32 features and capabilities re-
quired of the systems, but did not require any documentation
concerning how a vendor’s proposed system would meet the re-
quirements. Award was to be made to the lowest-priced sched-
ule vendor, Network Engineering Inc. (NEI). FEMA decided to
award to NEI even though NEI failed to provide overall unit and
extended prices for its system as required by the solicitation.
NEI did, however, submit detailed, but unrequested, technical
information and descriptive literature along with its proposal.
The contracting officer evaluated NEI’s line item charges and
determined an overall price. By the contracting officer’s com-
putation, NEI was the lowest-priced offeror. Imaging Technol-
ogy Corp. (ITC) protested, claiming the contracting officer’s
computation was wrong and that they were the low bidder. The
GAO agreed with ITC.

b. “Dear Son, the Navy Called . . . Luv - Mom” In
Cromartie Construction Company,'® the Navy issued an RFQ
for emerging small businesses. The RFQ solicited fixed-price
quotations for new door locks and keys for a building in the
Washington Navy Yard. The solicitation did not require submis-
sion of a technical package and listed price as the only evalua-
tion factor. Cromartie Construction Company submitted a
quotation of $3,795, which was a little more than half of the
government estimate. The day after the deadline for submission
of quotes, Mr. Cromartie called the contracting officer to inquire
about the procurement. He was told the Navy was considering
cancelling the solicitation. Nine days later, the Navy called

16 Id. at 2, citing Corbin Superior Composites, Inc., B-242394, Apr. 19, 1991, 91-1 CPD { 389.

27 B-270690.3, June 27, 1996, 96-1 CPD { 289.

2% Id. at 1.

129 Presidential Directive, Federal Facilities Maintenance (Apr. 26, 1994). This directive centers around enhancing and énsuring'envirdnmentally and economi-
cally beneficial actions are practiced on federal landscaped grounds. The directive calls for the utilization of techniques that complement and enhance the local
environment and seek to minimize the adverse effects that the landscaping will have on it, such as the use of regionally native plants and employing landscaping
practices and technologies that conserve water and prevent pollution, using integrated pest management techniques that control the use of toxic chemicals,

recycling green waste, and minimizing runoff.

20 Id. at2.

132 B-270124, Feb. 12, 1996, 96-1 CPD { 68.

13 B-271788, July 30, 1996, 96-2 CPD { 48.

24

3 GENERAL SERVS. ADMIN. ET AL., FEDERAL AcQUISITION REG. 8.404(B)(2) (1994) [hereinalter FAR]; The Mart Corp., B-254967.3, Mar. 28, 1994, 94-1 CPD{ 215.
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Cromartie and left a message with his mother, who assured them
he would call back. The very next day the Navy awarded the
contract to a large business for $6,894. The GAO recommended
that the contract be awarded to Cromartie stating, “[w]here, as
here, an RFQ seeks fixed-price quotations and identifies only
price as an evaluation factor, a procuring agency may not ignore
a responsive, low quotation from a responsible vendor in favor
of a higher quotation submitted by another firm.”t* Mother
Cromartie’s response was unreported.

¢. “Its Curtains for You, UNICOR, . . . and Window
Tops!” Commercial Drapery Contractors, Inc. (CDC) protested

the issuance of purchase orders by Federal Prison Industries, Inc.

(UNICOR) to Contract Decor for cubicle curtains and decora-
tive window top treatments for the Veterans Affairs (VA)
Extended Care and Rehabilitation Center in Baltimore, Mary-
land.’* CDC'’s protest alleged that the agency failed to make
award to the vendor offering the lowest price under the Federal
Supply System (FSS). UNICOR determined that the purchase
orders were improperly issued because neither it nor the VA had
considered prices from other FSS vendors as required by
FAR 8.404(b)(c).!* GAO dismissed the protest upon being
informed by UNICOR that it intended to cancel the purchase
orders. UNICOR then concluded that to ensure timely delivery
of the draperies, competition for the fabric had to be restricted.
UNICOR contacted CDC, Contract Decor and two other FSS
vendors. Not surprisingly, only Contract Decor had the particu-
1ar fabric in stock and was able to deliver it on time to meet the
now “urgent” delivery schedule. Despite Contract Decor’s higher
price, UNICOR re-issued purchase orders to Contract Decor.
CDC protested the second set of purchase orders claiming that
the urgency used to justify these purchases was caused by
UNICOR’s improper issuance of the original purchase orders.
The GAO agreed, “[Tlhe record shows that had UNICOR
and VA employed proper procedures in the first place in
ordering from the FSS, UNICOR would not have had to issue

39 [d. at 4.

13

3¢ Jd at2.
"1 Id. at 3.

138 B-270013, Feb. 5, 1996, 96-1 CPD { 40.

the second set of purchase orders to Contract Decor at a higher
price . .. "%

d. Competition Must be Intelligent, Not Risk Free. In
ANV Enterprises, Inc.,'® (ANV) the protestor, ANV, complained
that the specifications contained in the IFB for a grounds main-
tenance service contract at Keesler Air Force Base in Missis-
sippi were inadequate to permit intelligent competition. At the
pre-bid conference, ANV submitted a list of seventy-seven ques-
tions dealing with alleged ambiguities in the specifications. The
Air Force responded by letter to all prospective bidders and sub-
sequently issued two amendments directly in response to addi-
tional questions by ANV, Additionally, the IFB provided for a
site visit. Despite all of this, ANV protested, arguing that the
specifications were defective and placed undo risk on bidders
while giving the agency a competitive advantage in the cost com-
parison.'* The GAO stated that an IFB need not be so detailed
as to eliminate all performance uncertainties and risks.'* It em-
phasized, “[w]e have recognized that grounds maintenance ser-
vices by their nature, often require computing prices based on
visual inspections and that the presence of some risk does not
render a solicitation improper.”'*' GAO determined that the speci-
fications were not so uncertain as to impose an “unreasonable
risk” on bidders when exercising “good business judgment” in
preparing their bids.!*?

C. Contract Types.
1. Regulatory Changes.

a. New Rules for Task and Delivery Order Contracts.
The Federal Acquisition Streamlining Act'® (FASA) made ma-
jor changes to the procedures for awarding indefinite quantity
contracts.!¥ In the latter part of 1995, the FAR Council issued
regulations implementing these FASA changes.' Theseregula-

B-271222.2, June 27, 1996, 96-1 CPD §.290. This case is further discussed at infra section VI, E, 2, at p. 117.

139 The IFB was issued for the purposes of a cost comparison under an Office of Management and Budget (OMB) Circular A-76 study.

140 B.270013, Feb. 5, 1996, 96-1 CPD { 40 at 2, citing RMS Indus., B-248678, Aug. 14, 1992, 92-2 CPD ] 109.

14

42 1d. at 4.

43 pub, L. No. 103-355, §§ 1004, 1054, 108 Stat. 3243, 3249, 3261 (1994),

145 See 60 Fed. Reg. 49,723 (1995).

Id. at 4, citing Harris Sys. Int’L, Inc., B-224230, Jan. 9, 1987, 87-1 CPD { 41.

The FAR identifies three types of indefinite delivery contracts: definite quantity, requirements, and indefinite quantity. See FAR supra note 132, at 16.501-2.
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tions included guidance on multiple awards for requirements con-
tracts and indefinite quantity contracts for the procurement of
advisory and assistance services in excess of three years and
$10,000,000." The regulations also establish a preference for
multiple awards of indefinite quantity contracts'¥’ and give guid-
ance on placing orders under multiple-award contracts.!* This
year, the FAR Council issued a final rule clarifying some of these
procedures.'® The new rule provides that agencies may make
class determinations'>® to make single awards for any class of
contracts (i.e., this class of contracts would be exempt from the
preference for multiple awards)."! The rule also clarifies that
the multiple award preference does not apply to architect-engi-
neer services subject to FAR Subpart 36.6.' Finally, the rule
amended FAR 16.505 to clarify that the contracting officer need
not comply with FAR Subpart 42.15 when evaluating past per-
formance for the award of individual orders.'

b. Fixed-Price Award Fee Contracts? On 20 June 1996,
the FAR Council issued a proposed rule which would amend the
FAR to allow the use of performance incentives in fixed-price
contracts.’* The proposed rule specifically authorizes the use
of fixed-price award fee contracts if certain enumerated condi-
tions are met.

2. Exercising Options.

a. It’s OK if You Don’t Like the Contractor! In Pennyrile
Plumbing, Inc.,'” the ASBCA considered a contractor’s claim
that the government declined to exercise an option on a contract
because of animus against the contractor. The contract was for
portable latrine and plumbing services and consisted of a base
year and four option years. Pennyrile Plumbing, Inc. (PPI) sub-

3 FAR 16.503(d); 16.504(a)(4)(vi).

47 FAR 16.504(c).

48

142 61 Fed. Reg. 39,203 (1996) (amending FAR Subpart 16.5).

3¢ See FAR 1.703.

mitted the winning bid for the contract, PPI’s bid was well under
cost for several contract line items (CLINs). All of its profit was
contained in one CLIN for drain unstopping services. In prepar-
ing the contract, the government mistakenly failed to include an
alternate to the basic Requirements clause.’® This alternate
clause would have obligated the government to order only those
services beyond what it was capable of providing using govern-
ment personnel. Because of this mistake, the government was
obligated to order all of its requirements for drain unstopping
services from PPI at a cost well above the government’s in-house
cost. When PPI refused to enter into a bilateral modification
adding the alternate clause to the contract, the government re-
fused to exercise the option. PPI filed a claim for anticipated
profits and unrecovered start-up expenses which the contracting
officer denied. In denying PPI’s appeal, the board held that the
exercise of the options was discretionary and reiterated that a
contractor has no basis for relief unless the government’s action
was arbitrary, capricious, or an abuse of discretion. In this case,
the board noted that the government’s mistaken failure to include
the alternate clause “was a serious {mistake] that would have
been costly during the option years. Correcting that costly error
was a reasonable basis for the determination not to exercise the
option . . . .”*57 As for PPI’s allegations of animus, the board
stated that, “even if it were true that Government officials had
animus towards PPI, the existence of such animus can not obvi-
ate the clear reasonable basis for permitting the contract to end
without the exercise of options.” !

b. Exercising the Option Doesn’t Require You to Order.
In a case dealing with options on an indefinite quantity supply
contract, the ASBCA decided that simply exercising the option
to.extend the ordering period does not obligate the government
to place any orders.'*® The Air Force structured a contract with

FAR 16.505. This provision requires contracting officers to provide each awardee “a fair opportunity to be considered for each order in excess of $2,500.”

15! This change addressed concerns over multiple awards for Job Order Contracts or Simplified Acquisition of Base Engineer Requirements (SABER) contracts.

See 61 Fed. Reg. 39,202 (1996).

152 The regulation clearly states, however, that multiple awards may be made for these services as long as the “selection of contractors and placement of orders is

consistent with Subpart 36.6.” FAR 16.500.

133 This subpart provides policy and procedures for the collection and maintenance of contractor past performance information.

154

55 ASBCA No. 44555, 96-1 BCA | 28,044.

% FAR 52.216-21, Alt. 1.

57 96-1 BCA { 28,044 at 140,029.

8 [d.

% Five Star Elec., Inc., ASBCA No. 44984, 96-2 BCA { 28,421.

61 Fed. Reg. 31,798 (1996). Currently, performance incentives may be used only in combination with cost incentives. See FAR 16.402-1.
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several CLING for first article requirements. The contract con-
tained options for yearly ordering periods for each CLIN. The
contract also stated that the first article requirements constituted
the guaranteed minimum quantity that the government was re-
quired to order and that any supplies to be furnished under the
contract would be ordered by the issuance of delivery orders.
The government issued an order for all of the first article re-
quirements which were ultimately delivered, accepted, and paid
for. The government exercised one option to extend the order-
ing period and did, in fact, order and pay for several units during
that period. However, after exercising the option for a second
period, the government failed to place any further orders. The
contractor claimed that the government’s failure to order was a
breach of the contract. In granting the government’s motion for
summary judgment, the board held that, under the contract, the
government was obligated only to order the specified minimum
quantities. By ordering the first article requirements, the gov-
ernment satisfied this obligation. Because the contract did not
specify any minimum for the option periods, the government was
not obligated to place any orders. Although the matter was not
directly in issue in this case, it appears that the ASBCA would
have no problem with indefinite-quantity contracts in which the
guaranteed minimums are limited to the base year.

3. Indefinite Delivery Contracts.

a. Scope of the Duty to Provide Accurate Estimates. Nu-
merous decisions from courts and boards deal with the adequacy
of the government’s estimate of quantities to be ordered under
an indefinite delivery contract.!®® Most of these decisions in-

volve the estimated quantities included in the contract at the time

of award. In Celeron Gathering Corp. v. United States,'s' how-
ever, the Court of Federal Claims (COFC) imposed a duty on the
government to update its estimates afteraward. Celeron involved
a purchase contract for crude oil.!* At the time of contract award,
the government was aware of problems with a wastewater well'®®
which could impact its ability to provide the estimated quantities
of crude oil. However, the court found no liability for a defec-
tive estimate at this time, because the government reasonably
believed that it could overcome these problems with minimal
impact on oil production. Unfortunately, shortly after contract

award, the government experienced major problems with the
wastewater well which sharply curtailed production. The
government failed to disclose the extent of the problems to the
contractor, who was forced to take oil from its reserves and to
purchase from other sources to cover the shortfall. In holding
for the contractor, the court stated:

The government’s failure to give Celeron an
accurate, non-evasive assessment of the waste-
water disposal problems . . constituted a
breach of the government’s duty of fair deal-
ing. Whether framed as a failure to cooper-
ate, a failure to disclose superior knowledge,
or even a failure to update an estimate, the
government’s conduct was simply unjustifi-
able.!#

b. Trying to Have Your Cake and Eat it Too. In Sea-Land
Serv., Inc.,' the GAQ considered a protest involving a purported
requirements contract. The request for proposals (RFP) con-
templated the award of a requirements contract for ocean ship-
ment of cargo. However, the RFP also contained a “Limitation
of Government Liability” clause which essentially would absolve
the government of any liability for ordering shipping require-
ments from some other source. The GAO sustained the protest
against the terms of the RFP, stating, “we find that the govern-
ment has assumed no legal obligation under the Interport Agree-
ment and that the solicitation falls into the category of an
illusory contract—a document which appears to contemplate a
contract, but which lacks consideration and is therefore unen-
forceable.”% '

c. Requirements are Requirements are . . .. In 1993
Fort Carson awarded a requirements contract to MDP Construc-
tion, Inc. (MDP) for the replacement of baths in family housing.
The contract was structured with a base year and three option
years; the Army exercised the first two options on the contract,
In 1995 the Army Corps of Engineers (COE) awarded a contract
(to another contractor) for the refurbishing of officer family hous-
ing at Fort Carson. As you might expect, the COE contract in-
cluded bathroom renovations. MDP filed a claim alleging that

160 See, e.g., Pruitt Energy Sources, Inc., ENG BCA No. 6134, 95-2 BCA | 27,840; Contract Mgmt., Inc., ASBCA No. 44885, 95-2 BCA { 27,886.

51 34 Fed. C1. 745 (1996).

62

163

z

34 Fed. Cl. at 753.

%5 B-266238, Feb. 8, 1996, 96-1 CPD | 49.

% Id. at 5.

74, Under the terms of the contract, Celeron was to receive an estimated 10,000 barrels of crude oil per day from the government.

Id. A wastewater well is used to dispose of water subsequently separated from the crude oil with which it was originally pumped from the ground.
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the work under the COE contract breached its requirements con-
tract. When the contracting officer denied the claim, MDP ap-
pealed to the ASBCA.! The board sustained the appeal, reject-
ing the government’s argument that there was no breach because
the COE contract was of much broader scope than MDP’s con-
tract, making it a contract for essentially different work. The
board held that “the fact that [the COE contract] duplicated only
some of [MDP’s contract] work . . . does not defeat liability for
the duplicated work.”'% The board distinguished cases relied on
by the government where “a requirement and price element for
specialized personnel or equipment” had been an essential ele-
ment in finding no breach of requirements contracts for similar
items or services.!®

4. Award Fee Disputes Revisited. Two years ago, we dis-
cussed a case in which the ASBCA assumed jurisdiction over a
contractor’s appeal of an award fee determination (under a cost
plus award fee contract) in disregard of standard contract lan-
guage stating that the determination was not subject to the Dis-
putes clause.'”® Although the contractor won the initial battle of
summary judgment, it lost the war in Burnside-Ott Aviation Train-
ing Center.'" The case involved a cost-plus-award-fee contract
for aircraft maintenance and repair. The contract contained per-
formance criteria, which were tied to numerical weights.'” Un-
like previous and subsequent contracts for the same and similar
services, this contract did not contain a formula for converting
the point scores into percentages of the award fee pool which the
contractor would receive.””* In spite of this omission, the gov-
ernment used the conversion formula from the previous contracts
to determine Burnside’s award fee. When Burnside learned of
the government’s use of the conversion formula, it filed a claim
seeking the increased fee it would have earned had the point
scores in the contract correlated directly with the percentage of
fee. In denying Burnside’s appeal, the ASBCA noted that its
review was limited to determining whether the government’s

167 MDP Construction, Inc., ASBCA No. 49527, 96-2 BCA {28,525.

% Id. at 142,452.

actions were arbitrary or were an abuse of discretion. The board
found that Burnside’s interpretation of the contract, which could
have led to a payment of up to 69% of the award fee for submar-
ginal work, was unreasonable. The board pointed out that
Burnside was aware that previous and subsequent contracts has
contained the conversion formula. Therefore, Burnside should
not have been surprised that the government used the formula on
this contract. In response to Burnside’s allegation that the gov-
ernment had violated FAR 15.402,'%¢ the board stated:

while inclusion of the conversion formula in
the solicitation would have been informative,
consistent with prior practice and consonant
with the intent of this general regulation, fail-
ure to include a conversion formula violated
no specific statutory or regulatory requirement
that it be included and did not rise to the level
of arbitrary or capricious action on the part of
the [government].!™

Practitioners should heed this language and ensure that
contracting personnel include an accurate description of the meth-
odology the government will use to determine award fee pay-
ments in all solicitations for award fee contracts. It appears that
the use of the conversion formula in prior contracts played a
major role in the board’s decision. These facts will not be present
in all cases.

5. COFC Finds That Cable Franchise Agreements are Con-
tracts Subject to the FAR. The 1996 DOD Authorization Act
included a provision requesting that the Chief Judge of the COFC
issue an advisory opinion as to whether cable television fran-
chise agreements between cable operators and DOD were con-
tracts covered by the FAR.'”¢ This issue arose due to the closure
of military installations as a result of Base Realignment and Clo-

199 Id. citing Cleek Aviation v. United States, 19 Cl. Ct. 552 (1990) and Eastern Ambulance Svcs., VABCA No. 2078, 86-2 BCA { 18,852.

170 See 1994 Contract Law Developments—The Year in Review, Army Law., Feb. 1995, at 25 (discussing the ASBCA's refusal to grant a government motion for
summary judgment in Burnside-Ott Aviation Trng. Ctr., ASBCA No. 43184, 94-1 BCA { 26,590).

' ASBCA No. 43184, 96-f BCA { 28,102.

2 E.g., for “submarginal” performance, the contractor would receive a point score ranging from 0-69.

' Under the conversion formula, the contractor would receive no award fee for “submarginal” or “minimum” performance.

' This section states in part: “Solicitations shall contain the information necessary to enable prospective contractors to prepare proposals or quotations prop-

erly.”

175 96-1 BCA { 28,102 at 140,267 (emphasis added).

¢ National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106, § 823, 110 Stat. 186 (1996).
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sure (BRAC) actions. Cable operators are facing huge losses
through unrecovered start-up and capitalization costs at installa-
tions scheduled for closure prior to the expiration of the cable
franchise agreements. DOD had taken the position that the fran-
chise agreements were not contracts for goods or services but,
instead, merely granted the cable operators an easement to build
and operate their systems. The COFC responded to Congress
with an opinion dated 11 July 1996."” The court, after a lengthy
analysis resulting in a finding that the Communications Policy

Act of 1984 did not preclude the Executive Branch from treating -

the franchise agreements as FAR contracts, found that the agree-
ments were, in fact, subject to the FAR. The court rejected the
government’s argument, finding that the franchise agreements
were contracts for services:

The franchise agreement also ensures access
to service for all military personnel living in
base housing, and this helps the military meet
an important goal: providing suitable and at-
tractive living arrangements and amenities for
personnel living on-base. Thus this contract
provides an important ancillary service for the
military by helping the military fulfill their mis-
sion to provide good working and living con-
ditions for base personnel. The military
benefits, both directly and indirectly, from the
franchise agreement,!”®

3

8 Jd. at 178.

Congress implemented this decision in the 1997 DOD Au-
thorization Act.' The major practical effect of this decision, of
course, is that cable operators will be able to recover unamor-
tized start-up and capitalization expenses through a termination
for convenience settlement.

D. Sealed Bidding.

1. Responsiveness.

a. Nothin’ from Nothin’ Leaves Nothin’. In a scathing
opinion, the COFC issued a permanent injunction against the
Army Corps of Engineers’ proposed award to the apparent low
bidder on a contract to install railroad tracks at Fort Campbell,
Kentucky."™ At bid opening several defects were noted in the
bid submitted by M.R. Dillard Construction Company (Dillard}.!®!
The announcement of the award to Dillard provoked an agency
level protest by the second low bidder, Firth Construction Com-
pany (Firth). After obtaining a legal review!®? the contracting
officer “cancelled”®* the contract. This action prompted a suc-
cessful protest to the GAO by Dillard.!#

Firth struck back, seeking injunctive relief in the COFC.
The COFC described the GAO’s opinion as contrary to general
principles of contract formation, the FAR, and GAO’s own case
precedent.!®3 The bid had “no signature on an SF 1442,% no
commitment to furnish a performance and payment bond, no pe-

7 In re the Dep’t of Defense Cable Television Franchise Agreements, 36 Fed. Cl. 171 (1996).

15 National Defense Authorization Act for Fiscal Year 1997, Pub. L. No. 104-201, § 833, 110 Stat 2616 (1996).

180 Firth Construction Co., Inc. v. United States, No. 96-393C, 1996 U.S. Claims LEXIS 129 (July 22, 1996).

Bl Jd at *3-4. ' Arhong the defects noted was the lack of a completed Standard Form (SF) 1442 and the lack of completed representations and certifications.

182 The COE’s legal counsel advised that Dillard’s bid was nonresponsive, because it lacked a signed SF 1442 or any other indication that the bidder intended to

be bound. Id. at *7.

183 The contracting officer sent a letter to Dillard indicating cancellation of the “invalid” contract. In addition, the contracting officer issued a modification

indicating a recision of the award on the same basis. /d. at *7.

'8 M.R. Dillard Constr.,, B-271518,2, June 28, 1996.

185 1996 U.S. Claims LEXIS 129 at *29.

1% T ack of a signature on the SF 1442 does not render a bid nonresponsive in every situation. Where the bid bond and certificate of procurement integrity are
signed, the GAO has held that the bidder has sufficiently communicated its intent to be bound. See Peter J. O’Brien & Co., B-272267, Aug. 29, 1996, 96-2 CPD

q91.
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riod within which the ‘bid” was valid, no signed amendment, and
no signed bid bond.”'® The COFC determined that the GAO
decision was “irrational.”'*® Contracting, said the COFC, is a
“sentient process,”!® one in which “telepathy”!® is not required.
In granting the injunction, the court condemned the GAO’s ap-
proval of what the court described as contract formation “ex
nihilo.”"!

b. 1Bid, Therefore, I Am! Two recent cases illustrate the
complexity of determining whether the bidder is a legal entity
capable of being bound in contract. Sunrise International Group,
Inc.'? dealt with a contract to feed and house applicants at the
Military Entrance Processing Station (MEPS) in Detroit, Michi-
gan. The incumbent submitted its bid under the trade name
Ramada Hotel (Ramada). The protester argued that award could
not be made to this bidder, because its identity remained uncer-
tain. The protester argued that the Ramada’s city business li-
cense was issued to an individual rather than a corporation, while
the local property tax records showed the owner as “Days Ho-
tel.” The GAO dismissed the protest, finding that, under the
circumstances, the bid submitted under a trade name was suffi-
cient. The GAO noted that the bid was signed on behalf of
Ramada by the general manager. The restaurant and hotel li-
cense was issued to “Ramada,” and the underlying application
was signed by the owner. The bidder had provided the agency
with a standard form authorizing the general manager to sign its
bid and identifying the bidder as a corporation with the owner as
its president. The agency also produced a corporate certificate
listing the owner as its president and designating the general man-
ager as its agent.

'¥7 1996 U.S. Claims LEXIS 129 at *10.

The GAO also upheld award to a joint venture where one
of the joint venture corporations had been dissolved by its li-
censing state at the time of bid opening.'”* The dissolution re-
sulted from its failure to file an annual report. By the time of
award, the corporation, Convention Marketing Services, Inc.
(CMS), had obtained a reinstatement which, under state law, re-
lated back to the time of dissolution. The protestor argued that
the bid was nonresponsive and cited GAO precedent!** for the
proposition that a bid was nonresponsive if it placed the bidder
in a position such that it could choose whether to be bound by its
bid. Without clear explanation, the GAO indicated that CMS
“was never in a position in which it could have asserted its lack
of capacity in order to avoid the contract award.” The GAO
based this assertion on the retroactive effect of the reinstatement.
The opinion also emphasized the contracting officer’s ignorance
of the dissolution prior to the corporate reinstatement and prior
to award.!® The GAO cited cases in which it “recognized the
propriety of a contract award in circumstances less clear cut than
those present here.”'*® While not clearly articulated in the opin-
ion, it appears that the GAO adopted a similar legal fiction to
that used by the state in making the corporate status retroactive.
That is, when a protest is raised subsequent to the corporate
reinstatement and after award, the relation back theory would
prevent the bidder ever having been in a position to avoid its
contractual obligations.

¢. No Need to Throw the Baby Out with the Bath Water.
In PBM Construction, Inc.,'”’ (PBM) the Department of the In-
tertor issued an IFB for construction work. Prior to bid opening
the contracting officer erroneously advised several bidders that

%8 1996 U.S. Claims LEXIS 129 at *11. The court explained the scope of its review as follows:

The precise subject of review in this case is, of course, not the GAO decision. What this court is reviewing is the agency’s announced intention
to award the contract to Dillard. But whether that determination is arbitrary, capricious, or not in accordance with law, must be considered in
light of the GAO recommendation. To the extent that the agency chooses to follow the advice of the GAO, the courts should only intervene if
the advice the agency receives is “irrational.” /d., citing Honeywell Inc. v. United States, 870 F.2d 644, 648 (Fed. Cir. 1989).

' Id. at *28. Sentient means “capable of feeling: CONSCIOUS" or “experiencing sensation or feeling.” WEeBsTERS II NEw RIVERSIDE UNIVERSITY DICTIONARY

(1984).

%1996 U.S. Claims LEXIS 129 at *11.

! Id. at *28. “Ex nihilo” means from nothing, as in the term “Ex nihilo nihil fit" meaning “From nothing comes nothing.” BLack’s Law DicTIoNARY 516 (5th Ed.

1979).

192 B-266357, Feb. 12, 1996, 96-1 CPD { 64.

1% Tours, Lodging, & Conferences, Inc., B-270478, Mar. 8, 1996, 96-1 CPD | 144.

%4 [d. at 2. The protester cited Delaware East Wind, Inc., B-221314, Mar. 12, 1986, 86-1 CPD { 246 and Casper Constr. Co., Inc., B-253887, Oct. 26, 1993, 93-
2 CPD q 247.

"% The GAO does not discuss the fact that the reinstatement resulted from voluntary actions on the part of the corporate officers. It is unclear whether the bidder
could have declined to take the steps necessary to ensure reinstatement, thereby avoiding its liability.

1% 96-1 CPD q 144 at 2, citing Forbes Aviation, Inc., B-248056, July 29, 1992, 92-2 CPD q 58. In this case, the GAO discussed a Kansas statute, which precluded
a corporation from shirking its contractual duties due to lack of corporate capacity. The GAO fails to articulate how the facts in this case are “less clear cut.”

7 B-271344, May 8, 1996, 96-1 CPD { 216, 1996 U.S. Comp. Gen. Lexis 248.
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modifications could be submitted by facsimile.!”® The low bid-
der, Dunton Construction Company (Dunton), increased its bid
price by a facsimile modification. PBM filed a pre-award,
agency-level protest attacking the responsiveness of Dunton’s
bid. The contracting officer denied the protest, but modified the
* contract to reduce the price to that of Dunton’s original bid.'*® In
its subsequent protest to the GAO, PBM argued that Dunton’s
bid must be rejected as nonresponsive, claiming that the errone-
ous acceptance of its bid modification allowed Dunton to choose
whether or not to be bound by its bid.?® The protester also ar-
gued that the receipt of the modification served to put the agency
on notice of a mistake in Dunton’s bid.2" The GAO denied the
protest, holding that the ineffective modification had no effect
* on the original bid, which remained available for acceptance.??

“ 2. Mistakes in Bid.

K3l

a. Clear and Convincing Evidence? Disappointed bid-
ders continued to object to their competitors’ correction of bid
mistakes. Recent cases illustrate that considerable deference is
afforded to a contracting officer’s determination regarding the
sufficiency of evidence of mistake ** In Huber, Hunt & Nichols,
Inc.,™ the GAO rejected an argument that a contractor’s negli-

gence in its bid preparation should preclude its correction of a

mistake.

The GAO declined to require that a bidder, offering a
computer generated spreadsheet as evidence of a mistake in bid,

name its software or explain its software’s operation.2®* The GAO
also declined to require bidders to use perfect penmanship in
making its handwritten entries on supporting documentation.2%

The Eleventh Circuit upheld the Army’s practice of dis-
allowing correction of a mistake where the evidence consisted
of uncorroborated statements of contractor personnel.2” The
Court stated:

To permit bidders to cure the nonresponsiveness of their
bids merely on the basis of general, unsubstantiated allegations
of inadvertent error would open the competitive bidding system
to the possibility of manipulation. For example, a bidder could
submit a flagrantly nonresponsive bid and then, depending on
the outcome of the bidding results, seek to cure the
nonresponsiveness as the bidder’s interest so dictated.?®

b. A Lirtle Give and Take? In Dynalectric Company,™
the Navy sought a contract for construction work at Camp
Pendleton Marine Corps Air Station. One of numerous tasks to
be required of the contractor was the performance of “core
borings” underneath airfield taxiways. In its initial response to
the Navy’s request for bid verification, Dynalectric sought to
withdraw its bid, claiming that it had failed to include the cost of
the core borings. Dynalectric had a change of heart, however,
when it realized that it had overcharged sales tax and could oth-
erwise offset the original error.

% The solicitation did not allow the submission of facsimile bids. As such, facsimile bid modifications were not permitted. See FAR 14.303. Nevertheless, the
contracting officer orally notified all bidders who inquired that she would accept modifications submitted by facsimile. The GAO pointed out that this oral
modification of the solicitation was improper. Id. at *2, citing Searle & Co., B-247077, Apr. 30, 1992, 92-1 CPD { 406; Recreonics Corp., B-246339, Mar. 2,
1992, 92-1 CPD { 249; and Auto-X, Inc., B-241302.2, Feb. 6, 1991, 91-1 CPD { 122.

99 [d. at *3. The agency also counseled the contracting officer.

0 A situation described by the protester as giving Dunton “two bites at the apple.” Id. at *4.

2! Dunton never claimed any mistake in its bid. Absent evidence of mistake, Dunton was obligated to perform at its initial bid price. Id.

22 The protester relied on CCL, Inc., B-251527, May 3, 1993, 93-1 CPD q 354, aff 'd, B-251527.3, Sep. 17, 1993, 93-2 CPD ] 178. In distinguishing that case
the GAO pointed out that in CCL, Inc. “there was no viable offer extant on the basis of which the agency could properly have made an award.” 1996 U.S. Comp

Gen. Lexis 248, at *4.

i FAR 14.407(a) provides that evidence of mistake must be shown by clear and convincing evidence.

T B2T112, May 21, 1996, 96-1 CPD { 246.
25 Merrick Constr. Co., Inc., B-270661, Apr. 8, 1996, 96-1 CPD ] 181.

- 2 The protester claimed that handwritten markings were illegible. Id. at 4.

G mmremrorre vEow

T

YT E

I

27 McKnight Constr. Co., Inc. v. Dept. of Defense, 85 F.3d 565 (11th Cir 1996). The first challenge to the procurement was an agency-level protest from Connor
Bros. Constr. Co., Inc. (Conner Brothers), alleging that McKnight’s bid should be rejected as materially unbalanced. The agency was in the process of reviewing
McKight's bid to determine whether it was materially unbalanced when McKnight first sought correction of its bid. McKnight’s intended correction would have
switched the prices for two of the bid’s line items, but would have made no change to the overall bid price. As evidence of its mistake, McKnight submitted
worksheets and affidavits, which were prepared after bid opening to “reconstruct™ the “thought process” in determining line item prices for the bid. It failed to
submit any underlying documentation such as subcontractor quotes. The agency’s rejection of McKnight's bid was upheld by the GAO, whose decision was
reversed by the district court. Connor Brothers appealed to the circuit court. Id. at 568.

28 Jd. at 570, citing Bill Strong Enterprises, Inc., B-22492.2, Aug. 11, 1986, 86-2 CPD { 173.
9 B-265762.2, Feb. 15, 1996, 96-1 CPD { 97.
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Dynalectric illustrated through its worksheets that it had
included no calculation for the core borings. The challenge for
Dynalectric was that, in order for its bid to remain low, it also
needed to convince the agency that its subcontractor overesti-
mated its price for the core boring work. This it could not do.
Dynalectric argued that the Navy “should have accepted its rea-
sonable estimate of the omitted cost and allowed it to waive its
mistake.”?"" The GAO denied the protest, finding that
Dynalectric had not proven that its bid would have remained
low. As to Dynalectric’s contention that its bid could remain
low by offsetting other errors in the bid, the GAO saw this prac-
tice as tantamount to correction of a bid which would displace
the low bidder. As such, the mistake could not be proven by
extrinsic evidence.?!!

¢. The Mistake is Apparent from the Face of the Bid,

Right!? The question presented in Bay Pacific Pipelines, Inc.,**

was whether the contracting officer’s request for the bidder’s
confirmation of an obvious mistake in bid*'* precluded correc-
tion of the bid. The bid in question was submitted by Klipper
Construction Associates, Inc. (Klipper). Upon examining the
bids, the contracting officer noticed a discrepancy between the
unit price and extended price for street lights. Notwithstanding

the IFB’s provision that unit prices would control over extended "

prices, the contracting officer determined that Klipper had er-
roneously added an extra zero to its unit price. The contracting
officer then notified Klipper and requested that it verify its price
or confirm that a mistake had been made. Klipper agreed that
an extra zero had been added to its unit price and provided
documentation supporting that fact. The protester argued un-
successfully that Klipper had displaced the low bidder using
extrinsic evidence. The GAO noted that the contracting of-
ficer had appropriately compared Klipper’s unit price to the

government estimate and the other bidders. In doing so, the con-
tracting officer had sufficient evidence to support the correction.
The GAO dismissed the notion that the subsequent confirmation
of the mistake tainted the original decision or rendered the origi-
nal evidence insufficient.

3. Responsibility.

a. What Have You Done for Me Lately? A Government
Printing Office (GPO) contracting officer’s nonresponsiblity de-
termination was upheld in Information Resources Inc.*** (IRI).
The case involved a contract for “microfilm reproduction and
distribution.”?!% In its protest, IRI asserted that its performance
record was no worse than those of its competitors, who had been
found responsible. IR also complained that its poor performance
record could be attributed, in part, to the contracting officer’s
faulty contract administration. In particular, IRI suggested that
the government had been overzealous in inspecting IRI’s perfor-
mance, had been quick to document every problem, and had neg-
ligently failed to send cure notices and show cause notices. The
GAO focused its attention on the most recent 12-month period
and found that IRI’s performance was worse than that of its
competitors when measured by lateness rate, rejection rate, and
frequency of cure notices. Additionally, IRI failed to produce
“virtually irrefutable evidence that the contracting agency directed
its actions with the specific and malicious intent to injure the pro-
tester.”’26

The GAO was similarly unmoved by cries of unfairness
from a disappointed bidder in North American Construction
Corp.®" In this case, the agency found reports of recent perfor-
mance problems more compelling than numerous positive reports
from earlier contracts. The contracting officer’s nonresponsibility

M0 Jd. at 3. The GAO emphasized that the bidder could not show that its estimate for the length of the borings was reasonable, especially because its estimate was

disputed by the agency and was smaller than its own subcontractor’s quote.

1 Dynalectric lost its status as the low bidder when it failed to prove by clear and convincing evidence that it would have remained low after the inclusion of the
cost of the core borings. In seeking to “offset” the mistake with other errors, Dynalectric would be treated as a bidder wishing to displace the low bidder. As such,
it would not be allowed to offer extrinsic evidence as evidence of the mistake. See id. at 4.

22 B-265659, Dec. 18, 1995, 95-2 CPD | 272.

23 “[Clorrection of an obvious mistake is authorized notwithstanding displacement of a lower bidder, provided the existence of the mistake and the intended bid
are apparent from the face of the bid.” /Id. at 2-3, citing Action Serv. Corp. B-254861, Jan. 24, 1994, 94-1 CPD { 33.

24 B-271767, July 24, 1996, 96-2 CPD { 38.

M5 fd. at 1.

6 Id. at 2, citing Shenker Panamerica (Panama) S.A., B-253029, Aug. 2, 1993, 93-2 CPD ] 67.

27 B-270085, Feb. 6, 1996, 96-1 CPD { 44.
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determination was made after several telephonic inquiries and
research of the Army Corps of Engineers Construction Contrac-
tor Appraisal System. One source described the contractor as a
“change order artist” and reported that it was being investigated
for fraud. Interestingly, the GAO had no specific comment on
the contractor’s description of this information as both “irrel-
evant” and “misleading.”?® The contractor’s assertions that it
had been found responsible on other contracts had “no bearing
upon the nonresponsiblility determination at issue here. Such
determinations are inherently judgmental and different contract-
ing officers can reach opposite conclusions on the same facts,

without either determination being unreasonable or the result of
bad faith.”2"?

In Saft America,”?® a CECOM contracting officer issued
an IFB using accelerated procedures to procure a number of “ur-
gently needed batteries.”?".. The batteries were intended for use
by soldiers in communications-electronics equipment. Two oral
bids were received, and pre-award surveys were conducted for
both bidders. The Defense Contract Management Area Office
recommended that Saft be deemed nonresponsible due to its weak
financial position, unsatisfactory production capability, and its
prior late deliveries on similar contracts.?> The contracting of-
ficer also knew that batteries supplied by Saft had experienced
venting problems.?”* The protester argued that it could have
demonstrated its financial strength if given more time. It also
asserted that its delivery problems were caused by the develop-
mental nature of the particular contracts. Saft explained that its
batteries’ venting problems were misreported or “exaggerated”?!
by soldiers and that it suspected soldiers of “abusing the batter-
ies.”"?5 Saft expressed the opinion that the problem might be due
to the government’s specifications. The GAO nevertheless up-

U8 See id. at 4.

held the agency’s decision, finding that it made a reasonable de-
termination in light of the safety and national defense concerns.
The GAO stressed that the agency had an urgent need for the
batteries and that the competitors’ batteries had not been the sub-
ject of similar complaints from the field.??

b. The Sun Will Come Out Tomorrow. The considerable
deference given to the contracting officer’s responsibility deter-
mination applies equally where a disgruntled bidder takes aim at
its competitor’s past performance. This was the case in Mine
Safety Appliances Company.®®’ The solicitation was for gas mask
canisters. Two contractors, Mine Safety Appliances Company
(MSA) and the Canadian Commercial Corporation/Racal Filter
Technologies (Racal), have been the only competitors offering
this product for many years.?8

When the contract in question was awarded to Racal,
MSA protested that Racal’s past performance was such that a
determination of responsibility must necessarily have been made
in bad faith. In denying the protest, the GAO emphasized that
performance history is only one factor to consider in making a
responsibility determination. No per se finding of bad faith will
result from an affirmative responsibility determination granted
to a contractor with prior performance deficiencies.”” Here,
Racal’s deficiencies had been discovered in 1992, The Army
subsequently learned through first article testing of a subsequent
contract that the problems remained. Finally, after receiving a
cure notice, Racal produced a conforming canister and passed
its first article test. A subsequent Inspector General’s report re-
vealed additional problems with Racal’s products.*®® The most
recent test results available to the contracting officer, however,

29 Id. at 6, citing Becker and Schwindenhammer, GmbH, B-225396, Mar. 2, 1987, 87-1 CPD { 235.

0 B-270111, Feb. 7, 1996, 96-1 CPD { 134.

2 Id at L,

9
5]

Id at 2.

23 This case involved the same contract as that discussed in Bluestar Battery Systems Corp., B-270111.3, Feb. 12, 1996, 96-1 CPD § 67. See supra note 115 and

accompanying text.

24 B-270111, Feb. 7, 1996, 96-1 CPD { 134 at 4.
25 d.

6 Id. at 5-6.

27 B-266025, Jan. 17, 1996, 96-1 CPD { 86.

2128

One of the two corporations had been awarded every contract for approximately seven years. Id. at 1.

2 Id. at 2, citing Gayston Corp.—Recon., B-223090.2, July 25, 1986, 86-2 CPD { 8.

230

It is interesting to note that the same investigation found problems with canisters produced by MSA. Id. at 3.
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showed no failures of Racal’s canister. MSA also complained,

to no avail, that an informal responsibility determination was

insufficient; a formal pre-award survey should have been re-
quired. The GAO granted the contracting officer “broad dis-
cretion’®! in determining the method of examining contractor
responsibility.

4. Late Bids.

a. FAR Council Proposes Amendment to Late Bid Rules.
The FAR Council has finalized a rule?” which allows agency
consideration of a late handcarried bid in the event of govern-
ment mishandling. The rule also expands the type of permis-
sible cvidence of receipt by the agency to include testimony or
statements of government personnel. This proposed amendment
to the FAR formally incorporates GAO case-made exceptions to
the late bid rules.?*

b. Mishandling of Hand Carried Bids. In Kelton Con-
tracting, Inc.,” the low bidder, INCA Contracting Company
(INCA), sent its bid by Federal Express. Although the bid was
not addressed precisely as provided in the IFB, it arrived at the
agency hours before bid opening and was placed on the desk of
the employee whose duties included receipt of Federal Express
packages. She was away from her desk, however, when the par-
cel was delivered. Without her knowledge, the bid was misdi-
rected to another office’s mail slot, where it was located after bid
opening.?¥ The GAOQO refused to penalize INCA for
misaddressing the envelope, noting that, had normal procedures
been followed, the bid would have arrived at the appropriate
room on time. As the bid was out of the bidder’s control at the
time of bid opening, it was properly considered by the agency.

The GAO reached the same result in Ed Kocharian &
Company, Inc.>*® where delivery was attempted several hours
prior to bid opening. The contractor’s representative went to the

B 1d, at 5.
22 61 Fed. Reg. 69,292 (1996).
™ See infra note 234-40 and accompanying text.

24 B-262255, Dec. 12, 1995, 95-2 CPD { 254.

23

@

*6 B-271186, April 1, 1996, 96-1 CPD { 170.

1 J.C.N. Construction Co., Inc., B-270068, Feb. 6, 1996, 96-1 CPD { 42.

231

=

office where hand carried bids were to be delivered, but found it
locked without explanation. He then proceeded to the contract-
ing office and gave the bid to the contract specialist in charge of
bid opening. The contract specialist forgot to take the bid to bid
opening; she leftit in her office. The GAO rejected the protester’s
contention that the contractor’s representative should have waited
until he could gain access to the locked office. The GAO found
the contractor’s reliance on the promises of the contract special-
ist to be reasonable under the circumstances.

Although the GAO has shown little reluctance to require
consideration of mishandled hand carried bids, the bidder still
bears the burden of proving that its bid was received by the agency
prior to bid opening.”” Inadequate proof of the agency’s receipt
of the bid was the downfall of D.L. Poulin Inc. (Poulin), a bidder
on a Navy contract for construction of an aircraft hanger. Poulin’s
bid was sent by commercial carrier to the agency mailroom. After
bid opening, Poulin’s bid was mysteriously found under a yel-
low sheet of paper in the bottom of the agency’s bid box. Al-
though it was clear that the bid box was kept locked and that
access thereto was limited, there was no evidence to explain how
or when™ the bid was placed therein. The agency determined
that the bid could be considered. Key to the protester’s success-
ful challenge was the absence of evidence coming from govern-
ment sources to establish the date of receipt by the agency. The
GAO, while acknowledging that the evidentiary rules of the
FAR? are technically inapplicable to late hand carried bids,*®
still declined to accept uncorroborated commercial carrier records
as proof of receipt by the agency. In sustaining the protest, the
GAO emphasized that accepting the bidder’s proof of the time
of receipt without cotroboration from a government source would
harm the integrity of the process.

5. Cancellation of the IFB.

a. Cancellation Proper When Contract would not Meet
Government'’s Minimum Needs. An Army contract for painting

Delivery of the package was observed by an agency employee. Evidence concerning the subsequent whereabouts of the bid was supplied by the agency.

The bid had no time or date stamp or other indication of its receipt by the agency.

* FAR, supra note 131, at 14.304-1(c) establishes the agency’s time/date stamp or other government maintained documentary evidence as the only permissible

evidence to prove receipt by the agency.

0 96-1 CPD § 42 at 3, citing Kelton Contracting, Inc. B-262255, Dec. 12, 1995, 95-2 CPD {[254.
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and minor repairs at Red River Army Depot was cancelled fol-
lowing a “complaint” from a bidder that its competitors should
be found nonresponsive for failure to meet licensing requirements
for lead and asbestos abatement.*'  Although the contracting
officer believed that the complaint was without merit, he can-
celled the IFB to clarify the issue and to correct other problems.
The re-issued IFB included a clause allowing the Army to reject
lead or asbestos abatement subcontractors and increasing ten-
fold the maximum dollar amount for delivery orders.*? The GAO
upheld the cancellation, citing the original contract’s inablilty to
fulfill the agency’s minimum needs as the compelling reason for
cancellation.

b. Government May Cancel to Take Advantage of Eco-
nomic Purchase Quantities. HLC Industries* involved an IFB
for the purchase of camouflage fabric. The original IFB included
FAR 52.207-4** and was for a base year and four options. The
IFB set a minimum quantity for total fabric but included no mini-
mum for any of four particular types of fabric included in the
IFB. The contracting officer examined the bids, including an
alternate bid submitted IAW the Economic Purchase Quantity
clause. The alternate bid “offer[ed] the agency a lower price if
the contemplated contract were changed from a 5-year contract
to a 2-year contract with a minimum order for each of the fab-
rics.”?*5 The contracting officer cancelled the IFB and resolicited,
hoping to reduce its costs by following the scheme suggested in
the alternate bid. The GAO upheld this determination, notwith-
standing the fact that the agency could have satisfied its needs by
awarding a contract in accordance with the original IFB.

¢. Cancellation Proper to Correct Erroneous Govern-
ment Estimate of Additional Services. In Site Support Services,
Inc.? the DOD sought maintenance and repair services for the
heating and air conditioning system for the Hoffman I building.2¥
Site Support’s low bid was rejected as materially unbalanced.
Whether the government would achieve the lowest price was
dependent on its requirement for certain “additional services,”
which Site Support offered at no cost. In examining the solicita-
tion in light of Site Support’s pricing scheme, the agency noted
that it had mistakenly overestimated its need for additional ser-
vices. Italso became apparent that the solicitation allowed each
bidder to determine its own cost for certain liquidated damages,
because the liquidated damages were to equal the bidder’s hourly
rate for additional work.2® The GAO upheld the cancellation,
because the IFB contained incorrect estimated quantities, and
because the “evaluation scheme [did] not ensure that award
[would] in fact be based on the lowest cost to the government.”?¥

E. Negotiated Acquisitions. FASA and FARA promised some
major changes in the way the government does business. Sig-
nificant changes in the areas of simplified acquisitions, infor-
mation technology, and commercial items are already in place.
This year, the first major effects of acquisition reform were felt
in the area of negotiated acquisitions. In addition, the courts
and the GAO were as busy as ever resolving disputes involving
negotiated procurement.

1. FAR Part 15—Sea Change or Tinkering Around the
Edges? Perhaps the biggest news in this area over the past year
is the proposed rewrite of FAR Part 15.2° On 12 September

21 Berendse & Sons Paint Co., Inc., B-262244, Nov. 21, 1995, 95-2 CPD { 235.

2 This was due to the agency’s discovery of erroneous estimates for nine separate line items. The original IFB required the contractor to accept delivery orders
until the total amount of work reached a price of $100,000 in any year. The corrected IFB capped the agency’s orders at $1,000,000 per year. Id. at 2-3.

3 B-265700, Nov. 17, 1995, 95-2 CPD { 227.

44 This clause, entitled “Economic Purchase Quantity—Supplies,” states, in part, “The information requested in this provision is being solicited to avoid
acquisition in disadvantageous quantities and to assist the Government in developing a data base for future acquisition of these items. However, the Government
reserves the right to amend or cancel the solicitation with respect to any individual item in the event quotations received and the Government’s requirements
indicate that different quantities should be acquired.”

#5 B.265700, Nov. 17, 1995, CPD ] 227 at 2.
26 B-270229, Feb. 13, 1996, 96-1 CPD { 74.

27 The Hoffman I building is located in Alexandria, Virginia, and is the home of the Communications and Electronics Command Acquisition Center, Washington
Operations Office (CACWOO), the agency formerly known as the Information Systems Selection and Acquisition Agency (ISSAA).

8 Note that this would mean that Site Services would pay no liquidated damages. Site Support, 96-1 CPD 74 at 2.
% Id. at 3, citing S.W. Monroe Constr. Co., B-256382, June, 10, 1994, 94-1 CPD { 362.

250 FAR Part 15, Contracting by Negotiation.
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1996, the FAR Council issued a proposed rule containing the
first phase of the rewrite ! If the final rule resembles the pro-
posed rule, those who deal with negotiated procurement will have
to re-learn the rules of the game. Some of the key changes in the
proposed rule are as follows:

a. FAR 2.101 would define “best value” as “an offer or
quote which is most advantageous to the Government, cost or
price and other factors considered.”??

b. FAR Subpart 15.1 would describe four “acquisition
processes and techniques” which the rule states could be used
alone or together with other processes and techniques for source
selections:

(1) Lowest price technically acceptable process;
(2) Tradeoff process;

(3) Multiphase acquisition technique; and

(4) Oral presentations.”

¢. Requests for Proposals (RFP) would be prepared us-
ing a new, six-section, “model contract format (MCF) to the
maximum extent practicable.”*

d. One of the current issues in the use of past perfor-
mance as an evaluation criterion is how to treat firms with no

relevant performance history. Repeating the current FAR guid-
ance that such firms should receive a “neutral evaluation,”? the
proposed rule states “[a] neutral evaluation means any assess-
ment that neither rewards nor penalizes firms without relevant
performance history.””>%

e. Technical evaluators could compare offerors to each
other as opposed to only the stated evaluation criteria.>’

f. The FAR would implement FARA’s authorization*
to make “efficient” competitive range determinations. The con-
tracting officer may determine, prior to issuing the solicitation,
that the number of offerors who might otherwise make the com-
petitive range would exceed the number which would allow for
an efficient competition. In this case, the contracting officer must
notify prospective offerors, via the solicitation, of the largest
number of offerors that will be included in the competitive
range ™ If this procedure is followed, the contracting officer
may, after evaluation of proposals, limit the competitive range to
the specified number.?® The proposed rule also would allow
contracting officers to eliminate a proposal from consideration
anytime the contracting officer determines that the proposal is
no longer in the competitive range.

g. The encouragement of “communication” with offerors
after receipt of proposals but prior to establishment of the
competitive range “to obtain information to facilitate the
Government’s decision either to award without discussions or
determine the competitive range.”?! The rule specifically states
that such communications are not to be considered discussions.

31 61 Fed. Reg. 48,380 (1996). Phase I of the rewrite addressed FAR Subparts 15.0, 15.1, 15.2, 15.3, 154, 15.6, and 15.10. Phase II will address the remaining

Subparts.

333 This change would add a specific authorization for the use of oral presentations to the FAR for the first time. The proposed rule includes guidance on the use

of oral presentations. See 61 Fed. Reg. 48,384 (1996).

24 6] Fed. Reg. 48,385 (1996). The MCF would replace the current uniform contract format.

35 See FAR 15.608(a)(2)(iii).
% 61 Fed. Reg. 48,388 (1996).

257 fd.

238 Pub. L. No. 104-106, § 4103, 110 Stat. 186, 643 (1996) (amending 10 U.S.C. § 2305(b) and 41 U.S.C. § 253b(d)) [hereinafter FARA].

29 Alternate II to FAR Clause 52.215-1, Information to Offerors’--Competitive Acquisition, is to be used for this purpose.

20 The FAR Council issued a separate proposed rule implementing this authority on 31 July 1996. 61 Fed. Reg. 40,116 (1996). According to one source, this rule
was published “to ensure compliance with FARA’s [September 8, 1996] deadline for issuance of proposed rules.” Proposed FAR Rule Would Allow Contracting
Officers to Limit Size of Competitive Range, 66 Fed. Cont. Rep. (BNA) 115, 116 (Aug. 5, 1996).

#! 61 Fed. Reg. 48,389 (1996).
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Contracting officers are not to permit changes in an offeror’s
proposal during these communications, other than to correct
mistakes. However, communications are to be “conducted to
obtain information that explains or resolves ambiguities or other
concerns (e.g., perceived errors, perceived omissions, or per-
ceived deficiencies) in the offeror’s proposal.”?® In addition,
communications need not be conducted with all offerors.

h. Elimination of the requirement for a common cutoff
date for the end of discussions and the receipt of best and final
offers. The proposed rule provides that a “contracting officer
may request proposal revisions as often as needed during discus-
sions.”®!

1. Implementation of the FARA requirement for pre-
award debriefings 26 o '

Jj- Relaxation (elimination?) of the prohibition on accept-
ing late proposals. A proposal received after the stated closing
time is late but could be considered if in the best interests of the
government. There need be no showing of government fault or
mishandling before a late proposal is considered.*’

2 Id

20 61 Fed. Reg. 48,390 (1996).

2. Source Selection Decisions—Who Decides What Consti-
tutes “Best Value” ?>—Part III. For the past two years, we have
discussed the issue of how much deference the General Services
Board of Contract Appeals (GSBCA) gives, or should give, to
an agency'’s source selection decision.?® This year, the issue
was finally settled in more ways than one.? In two decisions
issued this year, the Court of Appeals for the Federal Circuit
(CAFC) clearly stated the applicable standard of review. In
Widnall v. B3H Corp.,** the court overturned a GSBCA deci-
sion finding that the Air Force had insufficient justification for
award of a contract to a higher-priced offeror in a best value
procurement.?® The court stated, “the Board’s task upon re-
view of a best value agency procurement is limited to indepen-
dently determining if the agency’s decision is grounded in
reason.”?’® In a subsequent decision,” the court reiterated the
“grounded in reason” standard in affirming a GSBCA decision?”
upholding award to a lower-priced, [ower-technically-rated off-
eror.’”> What is the impact of these decisions now that the GSBCA
is no longer a protest forum? First, these decisions should be
considered persuasive authority by those district courts hearing
protests under Scanwell jurisdiction.”™ More importantly, the
CAFC’s “grounded in reason” standard seems to mirror the stan-
dard applied by the GAO since its inception. This means the

24 FARA § 4104, supra note 258 (amending 10 U.S.C. § 2305(b) and 41 U.S.C. § 253b). This is another instance where the FAR Council published a separate
proposed rule in order to meet the FARA deadline. See 61 Fed. Reg. 32,580 (1996) and supra note 260.

5 61 Fed. Reg. 48,386-87 (1996).

%6 See 1994 Contract Law Developments—The Year in Review, Army Law., Feb, 1995, at 32 and 1995 Contract Law Developments—The Year in Review, ARMY

Law., Jan, 1996, at 26.

27 As readers no doubt know, the Information Technology Management Reform Act of 1996, Pub. L. No. 104-106, §§ 5001-5703, 110 Stat. 186, 679-703,
eliminated the GSBCA’s bid protest authority. The astute reader might think that this would make the question of the board’s standard of review moot. Read on

for an explanation of the reason for including this discussion.

8 75 F.3d 1577 (Fed. Cir. 1996).

% B3H Corp. v. Dep’t of the Air Force, GSBCA No. 12813-P, 94-3 BCA q 27,068.

0 75 F.3d at 1584.

27 Grumman Data Sys. Corp. v. Dalton, 88 F.3d 990 (Fed. Cir. 1996). See infra section IV, A, 2, b, at p. 63 for a discussion of the court’s treatment of Grumman’s

claim that the solicitation was ambiguous.

22 Grumman Data Sys. Corp. v. Dep’t. of the Navy, GSBCA No. 12912-P, 95-1 BCA ] 27,314.

73 Both the board and the court affirmed the decision even though the source selection authority had rejected a working group’s finding that award to Grumman
would have saved the agency between $98 and $242 million over the life of the contract. The board found, and the court agreed, that the working group’s
methodology was not sufficiently comprehensive to support such a finding. See 88 F.3d at 996.

274 See Scanwell Labs, Inc. v. Shaffer, 424 F.2d 850 (D.C. Cir. 1970). This becomes more important with the passage of the Administrative Dispute Resolution
(ADR) Act of 1996, Pub. L. No. 104-320, 110 Stat. 3870 (1996), giving district courts pre-award and post-award bid protest jurisdiction for a four-year period.
See infra section 11, G, 1, at p. 46 for further discussion of the impact of this statute on the protest process.
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government now enjoys one deferential standard of review for
agency best value decisions. This should also mean that we should
win most protests challenging our best value decisions, right?

Not so fast! Three GAO decisions illustrate the importance
of documenting that our decision was grounded in reason. In
Morrison Knudsen Corp.,”™ the GAO sustained a protest by a
higher technically-rated contractor which had offered a slightly
higher evaluated cost. According to GAO, the source selection
authority (SSA) based his award decision on a perceived differ-
ence in subcontracting approach between the two offerors. In
sustaining the protest, GAO found that the record failed to sup-
port this decision. In fact, the proposed subcontracting approach
of the two vendors was substantially similar. GAO found that
the SSA’s source selection decision had relied on the difference
in subcontracting approaches as the crucial difference in making
his award decision. Although the evaluation record showed that
there were other differences between the proposals which caused
the agency concern, the SSA did not specifically refer to these
differences as a significant concern in his source selection deci-
sion.

Likewise, in Main Building Maintenance, Inc.,” the SSA
based his award decision on six value-added strengths he be-
lieved were present in the awardee’s offer but absent from the
protester’s offer. GAO determined that the SSA was mistaken
concerning four of the six value-added strengths (i.e., these
strengths also were present to some degree in the protester’s pro-
posal) and sustained the protest.

Finally, in TRW, Inc.,””” GAO found that the agency had failed
to show why award to two higher-technically rated offerors was
worth the extra cost associated with those offers. In sustaining
the protest, GAO stated:

Nothing in the record explains why the per-
ceived technical advantages in SAIC’s and
BDM'’s proposals were deemed superior to the
technical advantages in TRW’s proposal.
Absent such an explanation, it simply is not

75 B-270703, Apr. 11, 1996, 96-2 CPD ] 86.
76 B-260945.4, Sept. 29, 1995, 95-2 CPD { 214.
71 B-260788.2, Aug. 2, 1995, 96-1 CPD ] 11.

8 Id. at 7.

possible to conclude that the SSA reasonably
decided that SAIC’s and BDM'’s proposals
were worth a cost premium of $4 million. We
sustain the protest on this basis.?”®

The lesson from this year’s cases is clear. While “grounded
in reason” is a very deferential standard, we may still lose pro-
tests if we do not ensure that the “reason” is clear from the source
selection decision.

3. Past Performance Evaluations. The FAR now requires the
use of past performance as an evaluation factor in negotiated
procurement exceeding $1,000,000.2” The proper use of past
performance has been an issue in numerous protests this year.
The following discussion looks at three cases which provide an
overview of the kinds of issues involved.

In Excalibur Systems, Inc.,*® the GAO upheld an evaluation
scheme which provided that offerors with no past performance
history would be evaluated solely on price although, overall, the
solicitation treated past performance as “essentially more im-
portant” than cost.”®' Perhaps more importantly, GAO used this
case as an opportunity to express its views on the treatment of
offerors with no past performance history.® GAO stated:

In general, we do not view RFP evaluation
schemes that specify a “neutral” rating for ven-
dors with no past performance record . . . as
precluding this same type of source selection
decision-making. That is, we think that the
use of a neutral rating approach, to avoid pe-
nalizing a vendor without prior experience and
thereby enhance competition, does not pre-
clude, in a best value procurement, a determi-
nation to award to a higher-priced offeror with
a good past performance record over a lower-
cost vendor with a neutral past performance
rating. Indeed such a determination is inher-
ent in the concept of best value.”®

9 See FAR 15.605(b)(1)(ii). The threshold for requiring use of past performance as an evaluation factor will decrease to $500,000 on 1 July 1997 and to

$100,000 on 1 January 1999. Id.

20 B-272017, July 12, 1996, 96-2 CPD { 13.

281 Under this system, offerors with the highest past performance ratings would compete against those with no past performance rating on the basis of price alone.

282 The FAR provides that agencies should give a “neutral” rating for past pecformance to offerors with no relevant past performance history. See FAR 15.608(a)(2)(iii).

283 96-2 CPD [ 13 at 3 (citations and footnote omitted).
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In a footnote, GAO added: “It does, however, preclude
evaluation scoring that penalizes an offeror for receiving neu-
tral ratings.”?

Cessna Aircraft Co.,” involved an allegation that agency
evaluators had ignored ASBCA decisions which placed the blame
on the government for some performance problems on a prior
contract. According to the protester, the evaluators had a duty to
use the most current information available and, therefore, should
have taken these decisions into account before downgrading the
protester’s past performance score. GAQ disagreed, stating that
“[wle are aware of no requirement, however (and the protester
does not cite to afty), that a cdntracting agency search for infor-
mation that contradicts or mitigates accurate, but unfavorable,
past performance information.””®® The decision also notes that
the protester missed several opportunities during discussions to
inform the agency of the ASBCA decisions.

GAO addressed the use of an evaluator’s personal knowl-
edge of an offeror’s past performance when evaluating a
proposal in Omega World Travel, Inc. (Omega).*® The Patent
and Trademark Office (PTO) issued a solicitation for travel ser-
vices with customer satisfaction and past performance as
primary evaluation factors. When Omega learned that the evalu-
ators had downgraded its past performance score using their
personal knowledge of both documented and undocumented com-
plaints concerning Omega’s performance, it filed a protest. GAO
denied the protest stating that “[a]n evaluator’s personal knowl-
edge of an offeror may be properly considered in a past perfor-
mance evaluation.”?®® The decision further states; “More
specifically, where the solicitation provides for references to be
used in the evaluation, as here, the agency may consider the un-
satisfactory past performance of an offeror under a recent con-

2 Jd. n.3 (emphasis in original) (citations omitted).
25 B-261953.5, Feb. 5, 1996, 96-1 CPD { 132.

®e Id. at 20.

%7 B-271262.2, July 25, 1996, 96-2 CPD q 44.

#% Id at 4.

» d.

®0 Id.

1 B-270012.2, Mar. 19, 1996, 96-1 CPD { 177.
¥ Id. at 5.

» B-271306, June 13, 1996, 96-2 CPD { 1 1.

tract with the agency, thus, in effect, furnishing its own refer-
ence.”?® However, GAO cautioned that, even though the agency
is relying on its own knowledge of the offeror’s performance,
“the fundamental requirement that evaluation judgments be docu-
mented in sufficient detail to show that they are reasonable and
not arbitrary still must be met.”*® 